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STATE OF W SCONSI N : | N SUPREME COURT
State of W sconsin, FILED
Plaintiff-Appellant, JUN 19, 1998
V. Marilyn L. Graves
Clerk of St_Jpreme Court
Chrysl er Qutboard Corporation, a/k/a Madison, W1

Beaver Dam Products Corporation, a/k/a
Chrysl er Marine Corporation, a foreign
cor poration,

Def endant - Respondent .

APPEAL from an order of the Circuit Court for Wukesha
County, Patrick L. Snyder, Judge. Affirned in part and reversed

in part.

2 JON P. WLCOX, J. This case is before the court on
certification fromthe court of appeals follow ng an order of the
Circuit Court for Wukesha County, Patrick L. Snyder, Judge,
which dismssed the appellant State of Wsconsin's (State)
envi ronnental enforcenent action pursuant to Ws. Admn. Code
88 RD 51.05-.06 (1969) (Solid Waste Law) for failure to comence
the action wthin the applicable statute of l|imtations. The
circuit court also held that the State could not inpose liability

upon the respondent Chrysler OQutboard Corporation (Chrysler)?

YI'n their briefs to this court, the State refers to the

r espondent as "Chrysler Qutboard Corporation,” while the
respondent uses its current corporate title, "Beaver Dam Products
Cor poration.™ For purposes of sinplicity, we use the forner

title throughout this opinion.
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pursuant to Ws. Stat. 8 144.76(3) (1977) (Spills Law) because
Chrysl er caused the hazardous substance spill at issue prior to
the effective date of the Spills Law. The State appeal ed.

12 On certification, we consider two issues: (1) whether
the State's Solid Waste Law violation enforcenent action is
subject to a statute of limtations bar or to the application of
the "discovery rule"; and (2) whether Ws. Stat. 8 144.76(3)
(1977) is applicable to post-1978 discharges resulting in part
from pre-1978 acts when the inplicated party does not own or
possess the affected property but generated the wastes and failed
to renediate their subsequent spillage. W hold that the
di scovery rule is not applicable to the State's environnental
enforcement action under the Solid Waste Law,? and that the
Spills Law is applicable in actions by the State to conpel
remediation of, and to inpose penalties for, hazardous substance
spills which, although initially caused in part by actions
preceding the statute's May 21, 1978, effective date, continue to
di scharge after that date. Therefore, we affirmthe order of the
circuit court dismssing the State's action pursuant to the Solid
Waste Law as tinme-barred, and reverse the circuit court's order

whi ch dism ssed the State's action under the Spills Law.

2 At oral argument in this case, the State clarified that it
seeks "to apply the discovery rule to violations of environnental
law, particularly this environmental law in this case." ']
express no opinion on the application of the discovery rule to
violations of environnmental law that are not present in this
case.
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13 The facts relevant to our decision are not in dispute.
Chrysler, a foreign corporation registered to do business in the
state of Wsconsin, owned and operated a plant in Hartford,
Wsconsin, from 1965 to 1984 where it manufactured outboard
mari ne engines. The manufacturing process generated waste
paints, oils, and solvents, sonme of which contained hazardous
substances as defined by Ws. Stat. § 144.30(10) (1977).

14 For approximately the first six nonths of 1970,
Chrysler contracted with a construction and denolition business
known as Keller Transit to renove the waste, contained in 55-
gallon drums, from the Hartford plant for disposal. Kel | er
Transit hauled the waste to a site located in the Village of
Hartl and, then owned by M. Lee Hasslinger, president of Keller
Transit, and now owned by a real estate partnership nanmed Bark
Ri ver Properties (Bark River site). Keller Transit dunped the
druns together with other rubbish in a | ow spot at the Bark River
site, and covered the area with fill. The druns remai ned buried
there until they were discovered in late 1992.

15 On August 25, 1992, the State becane aware of the druns
for the first tine. In the ensuing investigation, the State
determined that at Ileast some of the druns originated at
Chrysler's Hartford plant. Testing at the Bark River site has
shown that the hazardous wastes have discharged into the ground,
produci ng a plune of groundwater contam nation at |east one-half
mle long. The plunme contains |evels of chlorinated sol vents as

much as ten tines the safe drinking water standard.
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16 The subsequent litigation between the State and
Chrysler produced a settlenent, by which Chrysler agreed to
excavate and properly dispose of the druns and to renediate the
envi ronnent al damage caused by the discharge of the hazardous
wast e. In August 1993, in consultation with the Departnent of
Nat ural Resources (DNR), Chrysler submtted a work plan for
investigation and interimresponse activities. Excavation of the
site commenced in Decenber 1993, and the DNR has subsequently
issued a closure letter to Chrysler which indicates that the site
has been satisfactorily renmediated with respect to the renoval of
the buried drunms and renediation of the contam nated soil, but
not with respect to the groundwater contamination at the site.?
O the 401 druns eventually excavated from the Bark River site,
240 cont ai ned hazardous wast es.

17 In 1995, the State comrenced this action seeking both
injunctive relief and civil penalties under both the Solid Waste
Law and the Spills Law.* The Solid Waste Law was pronul gated
pursuant to Ws. Stat. 8 144.43 (1967), which provided in

pertinent part:

144.43 Solid Waste Disposal Standards. The departnent
shall, no later than January 1, 1969, prepare and adopt

3 Specifically, the April 3, 1997, closure letter from the
DNR to Chrysler indicates: "This closure determ nation does not
i ncl ude groundwater contam nation found on the property nor the
groundwat er contam nation mgrating off the property."” Record on
Appeal 26: 1.

* The State voluntarily dismssed, with prejudice, a third
cl ai m agai nst Chrysler which alleged that Chrysler had illegally
operated a hazardous waste facility without a license from the
DNR.
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m ni mum st andar ds for t he | ocati on, desi gn
construction, sanitation, operation and mai ntenance of
solid waste disposal sites and facilities . 2

standards developed by the DNR are set forth in

Adm ni strative Code, Ws. Adm n. Code 88 RD 51.05-.06 (1969),

provi

part:

de in relevant part:

RD 51.05 Collection and transportation of solid waste.
(1) The owner and occupant of any prem ses, business
establishment or industry shall be responsible for the
satisfactory collection and transportation of all solid
wast e accumnul at ed at t hat prem ses, busi ness
establishment or industry to a solid waste disposal
site or facility unless arrangenents for such purpose
have been made wth a collecting and transporting
service holding a permt fromthe departnent.
(2) Al persons engaged in the business of collecting
and transporting services . . . shall obtain an annual
permt from the departnent as indicated in this
chapter.

RD 51.06 Disposal of solid waste. No person shal
di spose of any solid waste, including salvageable
material, at any site or facility not |icensed by the
depart ment 6

t he

and

18 The Spills Law, Ws. Stat. 8§ 144.76 (1977), provides in

144.76 Hazardous substance spills. (1) DEFINNTIONS. As
used in this section:

(a) "D scharge" neans, but is not Ilimted to,
spil l'ing, |eaking, punping, pouring, emtting, enptying
or dunpi ng.

(b) "Hazardous substance" has the neaning given
under s. 144.30(10).

(3) RESPONSIBILITY. Persons having possession of or
control over a hazardous substance being di scharged, or

®> The enabling statute is currently codified at Ws. Stat
§ 289.05 (1995-96).

® The DNR regulations are currently set forth in the NR500
series of the Wsconsin Adm nistrative Code.
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who cause a hazardous di scharge, shall take the actions
necessary to restore the environnent to the extent
practicable and mnimze the harnful effects from any
di scharge to the air, lands or waters of this state.’

19 Violations of both the Solid Waste Law, effective My
1, 1969, and the Spills Law, effective May 21, 1978, were subject
to penalties as provided by Ws. Stat. 8§ 144.57 (1969) or a
subsequent version of the sanme statute. The penalties provision

states:

144. 57 Penal ti es. Any person who violates this
chapter, or who fails, neglects or refuses to obey any
general or special order of the departnent, shal
forfeit not less than $10 nor nore than $5,000, for
each violation, failure or refusal. Each day of
continued violation is a separate offense. 8

110 The State seeks penalties for every day of violation of
the Solid Waste Law in 1970, and every day of violation of the
Spills Law since My 21, 1978. More specifically, the State
seeks to inpose penalties wunder the Solid Wste Law for
Chrysler's failure to use licensed haulers to renove its solid
waste, and for failure to deposit that waste at a |icensed
facility. The penalties sought for violations of the Spills Law
relate to Chrysler's post-1978 failure to renediate the Bark
Ri ver site. The injunctive relief sought by the State includes
both an order requiring that Chrysler continue and conplete

renedi ation of the contam nation at the Bark River site, and an

" Wsconsin Stat. 8§ 144.76(3) (1977) is currently codified
at § 292.11(3) (1995-96).

8 In 1979, Ws. Stat. § 144.57 was renunbered to Ws. Stat.
8§ 144.99. It is currently codified at § 299.97 (1995-96) and
reads substantially the sane as it did in 1969.
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order requiring Chrysler to determne where the rest of the
hazardous wastes it generated prior to 1976 at its Hartford pl ant
wer e di sposed.

11 Both parties noved for summary |judgnent. The State
asserted: (1) that the discovery rule should apply to its Solid
Waste Law claim so as to elimnate any statute of limtations
concern; and (2) that its attenpt to inpose liability under the
Spills Law was not a retroactive, ex post facto application of
the law since it sought to address only Chrysler's post-1978
failure to renediate the Bark River site—not its pre-1978 dunpi ng
activities. Chrysler responded and argued in its own notion for
summary judgnent that the discovery rule, previously enployed in
tort actions alone, should not be extended to environnental
enforcenent actions brought by the State vyears after the
envi ronnental violations occurred. In addition, Chrysler argued
that any attenpt to inpose penalties and forfeitures under the
Spills Law, which becane effective in 1978, violates the ex post
facto provisions of the state and federal constitutions since
t hey woul d be predicated upon Chrysler's actions in 1970.

112 Cting the fact that neither the legislature nor this
court has extended the discovery rule to an environnental
enforcement action of this sort, the circuit court denied the
State's notion for summary judgnment and granted summary judgnent
for Chrysler on the Solid Waste Law claim Later, the circuit
court denied the State's notion for sunmary judgnent, and granted
summary judgnent in favor of Chrysler on the Spills Law claim

The circuit court concluded that the Spills Law does not allow
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the State to seek renedi ation from Chrysl er because the hazardous
substance spill was caused prior to the effective date of the
Spills Law Any penalties or forfeitures inposed on Chrysler
woul d, according to the circuit court, violate the ex post facto
clauses of the United States and Wsconsin Constitutions.? The
State appealed from the circuit court's final order, and the
court of appeals certified the case to this court pursuant to
Ws. Stat. 8 (Rule) 809.61 (1995-96).
STATUTE OF LI M TATI ONS

113 Before we proceed to the first issue presented in this
case, we nust decide which statute of limtations applies to the
Spills Law claim comenced on February 16, 1995.° The State
asserts that Ws. Stat. § 893.87 (1995-96)' is the applicable

statute of limtations in this action. It provides in pertinent
part:
° Article |, 8 12 of the Wsconsin Constitution provides in
rel evant part:
No bill of attainder, ex post facto law, nor any |aw
inpairing the obligation of contracts, shall ever be
passed .

Article I, 8 10 of the United States Constitution provides:

No state shall . . . pass any Bill of Attainder, ex
post facto Law, or Law inpairing the Obligation of
Contracts, or grant any Title of Nobility.

0 W need not decide which statute of linmitations applies
to the Solid Waste Law claim since the State has exceeded al
time limts in this case and seeks instead to apply the discovery
rule to this cause of action.

1 For purposes of sinplicity, we use the 1995-96 version of
the statutes of Iimtation in question. At all tines relevant to
this action, the substance of these statutes renai ned the sane.
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893.87 General limtation of action in favor of the
st at e. Any action in favor of the state, if no other
[imtation is prescribed in this chapter, shall be

commenced within 10 years after the cause of action
accrues or be barred.

Chrysler <contends that Ws. Stat. § 893.93(2)(a) (1995-96)
applies to the State's claim That statute reads in rel evant

part:

893.93 M scell aneous acti ons.

(2) The followng actions shall be comenced
within 2 years after the cause of action accrues or be
barr ed:

(a) An action by a private party upon a statute
penalty, or forfeiture when the action is given to the
party prosecuting therefor and the state, except when
the statute inposing it provi des a different
limtation.

14 W agree with the State that Ws. Stat. § 893.87 (1995-
96) is the controlling statute of limtations for the Spills Law
claim Ws. Stat. 8§ 893.93(2)(a), on its face, applies only to
actions by a private party for penalties or forfeitures when the
action is given to the private party and the state. This is not
an action by a private party.'® There being no other statute of
l[imtations prescribed for the State's action, the general
statute of Iimtations for actions in favor of the State applies

to the Spills Law claim This conclusion is inportant for the

foll ow ng reason

2 W also note that Ws. Stat. § 144.76(3) does not create
a private cause of action. See Grube v. Daun, 210 Ws. 2d 682
693, 563 N.W2d 523, anended by 213 Ws. 2d 533, 570 N.W2d 851
(1997).
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115 In State v. Wsconsin Telephone Co., 91 Ws. 2d 702

717-19, 284 N.W2d 41 (1979), this court considered a statute of
limtations defense in the context of a forfeiture/penalty
action. Mst notably, the case involved an action controlled by
Ws. Stat. § 893.21(1) (1975), the precursor to the statute of
[imtations which Chrysler proposes to be controlling here, Ws.
Stat. 8§ 893.93(2)(a) (1995-96). We held that where every day of
violation of a statute constitutes a separate violation of that
statute (as is the case wwth the penalty provision here), a cause
of action accrues on each of those days of alleged violation
See id. at 719.

116 Therefore, a statute of |limtations wll act as a bar
to any forfeiture claims which are based on violations that
occurred nore than, using this case as an exanple, 10 years prior

to the date the action was commenced. Conpare id. at 719

(concluding that Ws. Stat. 8 893.21(1) (1975) barred forfeiture
clains occurring nore than two years prior to commencenent of
action). Contrary to the State's assertions, then, the State may
not collect penalties for violations of the Spills Law begi nning

on the statute's effective date, but only for those violations

10
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whi ch have occurred since February 16, 1985, ten years prior to
t he conmencenent of this action.®
THE SOLI D WASTE LAW

17 W now turn to the first issue presented on appeal:
whet her the "discovery rule” should apply to the State's
envi ronment al enforcenent action under the Solid Waste Law, so as
to render it tinmely under Ws. Stat. § 893.87 (1995-96). Upon
review of the application of appropriate law in granting a notion
for summary judgnent, we exercise a de novo standard of review.
Thus, we analyze and apply the law wthout deference to the

circuit court's conclusion of |aw. See Le Fevre v. Schrieber,

167 Ws. 2d 733, 736, 482 N.W2d 904 (1992).
118 The discovery rule was first adopted by this court in

Hansen v. A .H Robins, Inc., 113 Ws. 2d 550, 335 N W2d 578

(1983). In that case, the plaintiff (Hansen) had a Dal kon Shield
intrauterine device inserted into her uterus by nedical
personnel. See id. at 552. Approximately four years |ater, she
began to experience various health problens, which eventually
pronpted her doctor to renove the device. See id. at 552-53.

Al though the Dalkon Shield was renoved, the plaintiff did not

13 Relying upon no less weighty authority than the State's
brief to this court in State v. Mauthe, 123 Ws. 2d 288, 366
N.W2d 871 (1985), Chrysler asserts that penalties cannot be
assessed under the Spills Law until a defendant affirmatively
declines to undertake renedial action. W find no support for
this position—nothing in the statute itself, Wsconsin case |aw,
or even the State's brief in Muthe suggests that this is an
accurate reading of the Spills Law To the contrary, a plain
reading of Ws. Stat. 8§ 144.76 (1977) and Ws. Stat. 8§ 144.57
(1969) illustrates that a de facto violation of the Spills Law is
sufficient to trigger penalties.

11
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escape unharned: she contracted pelvic inflammatory disease,
which left her fallopian tubes bl ocked and rendered her sterile.
See id. at 553.

119 The applicable statute of Ilimtations in Hansen's
subsequent personal injury action stated that actions to recover
damages for injuries to the person nust be commenced within three
years after the cause of action accrues or be barred. See id. at
554. |If Hansen's personal injury cause of action had accrued at
the tinme of the negligent act—the insertion of the Dal kon Shiel d—
her claim against A H Robins would have been barred. | nst ead,
recognizing "the injustice of comencing the statute of
limtations before a claimant is aware of his or her right of
action," and that "using the date of injury as the benchmark for
accrual of clainms can yield extrenely harsh results,” id. at 556
we adopted the discovery rule for Hansen's action and others |ike
it. See id. at 560-61.

120 I n adopting the discovery rule, we stated:

In the interest of justice and fundanmental fairness, we
adopt the discovery rule for all tort actions other
than those already governed by a legislatively created
di scovery rul e. Such tort clainms shall accrue on the
date the injury is discovered or wth reasonable
dili gence shoul d be discovered, whichever occurs first.
All cases holding that tort clainms accrue at the tine
of the negligent act or injury are hereby overrul ed.

Id. at 560. Because Hansen could not have discovered her injury
any earlier, or could not be expected to personally diagnose her
condition, we held that her personal injury claim accrued in
1978, upon discovery of her nedical condition. See id. at 561.

Thus, her cause of action was tinely filed.

12
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21 The State seeks to have this sanme rule applied to the
present cause of action: an environnental enforcenent claim for
violations of the Solid Waste Law which occurred in 1970, but
which were not discovered until 1992. According to the State,
this court has continued, wthout |egislative direction, to
expand the discovery rule since our decision in Hansen, and has
indicated its intention to nmake the discovery rule applicable to
ot her types of cases. To support this proposition, the State

cites several cases, including daypool v. Levin, 209 Ws. 2d

284, 562 N.W2d 584 (1997), Spitler v. Dean, 148 Ws. 2d 630, 436

N. W2d 308 (1989), Kohnke v. St. Paul Fire Ins. Co., 144 Ws. 2d

352, 424 N.W2d 191 (1988), and Borello v. US. Ql Co., 130

Ws. 2d 397, 388 NNW2d 140 (1986). W disagree with the State's
argunment and use of authority.

22 This court has recently declined to extend the
di scovery rule to causes of action not sounding in tort. See CLL

Assocs. Ltd. Partnership v. Arrowhead Pacific Corp., 174 Ws. 2d

604, 617, 497 N.W2d 115 (1993) (holding that causes of action
sounding in contract accrue at the tinme the contract is breached,
regardl ess of whether the injured party knew or should have known
that the breach occurred).! Mreover, although several of the
cases cited by the State arguably represent sone "expansion" of
the discovery rule, they are all cases in which the plaintiff's

cause of action sounded in tort. Stated nore precisely, these

W also recently clarified that the judicially-created
di scovery rule cannot be applied to a statute of repose. See
Tonctzak v. Bailey, No. 95-2733, op. at 15 (S. C. My 22, 1998).

13
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cases all involved clains for personal injury. See O aypool, 209

Ws. 2d at 287-88 (barring claim for nedical malpractice);
Spitler, 148 Ws. 2d at 631-32 (permtting intentional tort claim
arising from assault and battery); Kohnke, 144 Ws. 2d at 355
(permtting claimfor nedical malpractice); Borello, 130 Ws. 2d
at 423-24 (permtting claim for personal injury resulting from
defective furnace).

123 I n none of these cases did we indicate our intention to
expand the discovery rule to situations arising outside of the
tort context. The State brings our attention to a paragraph in
Kohnke which states: "The plain |anguage of the Hansen case did
not limt its discovery rule to certain types of cases, such as
medi cal mal practice or products liability, but was applicable to
any case not ‘'already governed by a legislatively created
di scovery rule."" Kohnke, 144 Ws. 2d at 361 (quoting Hansen
113 Ws. 2d at 560). The State msinterprets this statenent.

24 Nothing in that paragraph purports to apply the
di scovery rule to situations arising outside the tort context.
This is nmade evident by the fact that Kohnke involved a personal
injury tort claim for damages sustained during the plaintiff,

Kohnke's, chil dhood surgery. See Kohnke, 144 Ws. 2d at 356.

The statenent cited by the State sinply reflects our concl usion
that the discovery rule should apply to Kohnke's action—a claim
controlled not by the nmedical mal practice statute of limtations,
but by a personal injury statute of limtations in effect when
Kohnke suffered his injury and which did not contain its ow rule

of discovery. Kohnke, 144 Ws. 2d at 359-61

14
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125 Nevertheless, the State attenpts to analogize the
soci al purposes underlying environnental enforcenent actions to
those generally served by tort |[|aw According to the State,
environnental enforcenent actions are "strikingly simlar" to
tort clains because the actions shift the |losses, in the form of
injunctions to renediate the environnment or forfeitures, to the
party at fault for damaging the environnment. Placing this cost
with the lawviolating party—the one nost able to prevent the
injury—serves to deter other woul d-be violators from handling or
di sposing of their hazardous wastes in an unsafe nmanner.
Finally, just as in tort law, |osses are distributed w dely since
i ndustry considers the cost of conpliance as part of the cost of
doi ng business in Wsconsin.®

126 We are not persuaded by the State's anal ogy. Nor are
we persuaded that the State's request in this case conports with
our traditional wunderstanding of the discovery rule. W now
proceed to expound upon these inportant distinctions, and to
explain our decision to defer to the legislature for adopting the
di scovery rule in environmental enforcenent actions brought
pursuant to the Solid Waste Law.

DI SCOVERY OF | NJURY RULES v. DI SCOVERY OF VI OLATI ON RULES

127 By clarifying the precise nature of the State' s request

in this case, we expose the first critical deviation from our

> For a discussion of the broad social purposes served by
tort law, see CLL Assocs. Ltd. Partnership v. Arrowhead Pacific
Corp., 174 Ws. 2d 604, 610, 497 N.W2d 115 (1993), and sources
cited therein.

15
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traditional use and understanding of the discovery rule. A brief
| ook at a decision of the United States Court of Appeals for the
District of Colunbia Circuit will nmake our task an easier one.

128 In 3M Co. v. Browner, 17 F.3d 1453 (D.C. Cr. 1994),

the Environnmental Protection Agency (EPA) sought to assess civil
penalties against 3M for violations of the Toxic Substances
Control Act, 15 U S C. 88 2601-2629. See id. at 1454, The
rel evant question faced by the United States Court of Appeals was
whether a five-year statute of |imtations began running only
when EPA reasonably coul d have expected to detect the violations
giving rise to the civil penalties. See id.

129 Just as the State contends here, the EPA argued that a
di scovery rule was needed to address the agency's difficulties in
enforcing the environnental law. See id. at 1460. After noting
the | audabl e purposes of a discovery of injury rule, the 3M court
illustrated that the federal courts had not limted the rule to
personal injury actions. However, in those instances where the
federal courts had expanded the discovery rule outside the
boundaries of tort clainms, the court enphasized that "the rule
has only been applied to renedial, civil claims.” 1d. (citations
omtted).

30 In contrast to cases involving renedial clainms, the 3M

court noted:

[t]he rule EPA sponsors is of an entirely different
sort. It is a "discovery of violation" rule having
nothing whatever to do with the problem of |atent
i njuries. The rationale underlying the discovery of
injury rule—that a claim cannot realistically be said
to accrue wuntil the claimant has suffered harm+s

16
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conpletely inapposite. . . . In an action for a civil
penalty, the governnent's burden is to prove the
violation; injuries or damges resulting from the
violation are not part of the cause of action; the suit
may be maintained regardl ess of damage. | medi ately
upon the violation, EPA may institute the proceeding to
have the penalty inposed. . . . Because liability for

the penalty attaches at the nonment of the violation
one woul d expect this to be the tinme when the claimfor
the penalty "first accrued.™

Ild. at 1460-61. As a result, the 3Mcourt declined to adopt the
di scovery rule for the EPA' s environnental enforcenment action
See id. at 1462-63.

131 In the sane way, our adoption of the discovery rule in
this context would represent a dramatic departure from our
previous thinking on the subject: the discovery rule would no
| onger be designed to offer those with latent, concealed injuries
a chance to have their day in court. Were we to adopt the
di scovery rule in this case, the State would be afforded the
opportunity to conpel both renediation and the paynent of
penalties by individuals or entities whose violations of a state
law were not discovered wthin the applicable statute of
[imtations.

132 The State could have brought this civil penalty action
under the Solid Waste Law even if the druns at the Bark River
site had remained intact, wthout discharging hazardous wastes
into the ground. All that need be proved in the Solid Waste Law
claimis that a violation of state |aw occurred, regardless of
any damage or injury to the environment. Thus, the State does

not seek to apply the "discovery of injury" rule which this court

17
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has seen in the past, but rather a "discovery of violation" rule
whi ch has never before been enployed in this state.

133 The State argues that it truly seeks to apply a
di scovery of injury rule to this case, not the discovery of
violation rule encountered by the 3M court. The State reasons
that the discovery rule would not apply to this case if no
| eaki ng or discharge of hazardous substances had occurred. I n
other words, an "injury" or damage—which in this case, the State
concedes, was the discharge of hazardous substances—+s required
under the State's theory in order to apply the discovery rule.
It is this injury requirenent that separates the present case
fromthe 3M scenari o.

134 Although the State's theory dictates that a discharge
must actually occur in order to inpose renedial and punitive
l[iability against Chrysler with help from the discovery rule, we
disagree with the State's assertion that it seeks a discovery of
injury rule for its Solid Waste Law claim Neither "l eaking" nor
"di scharge"” are elenents of a Solid Waste Law violation. A
violation of the Solid Waste Law is conplete when an entity uses
unlicensed haulers or an unlicensed facility to dispose of its
wast e. The wunlawful |eaking or discharge of a hazardous
substance are subsequent violations which may be prosecuted via
the Spills Law of 1978, but not, under any reading of its terns,
by using the Solid Waste Law.

135 Therefore, we find it difficult to conceive how the
State can enploy the discovery rule to inpose penalties for a

violation of the Solid Waste Law when an elenent it concedes is
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necessary for its claim (discharge or |eaking causing damage to
the environnment) is not an elenent of the Solid Waste Law to
begin wth. The only |ogical—+ndeed, Ilegally sustainable—
interpretation that remains of the State's Solid Wste Law
enforcement claimis that it does seek a discovery of violation
rule, whereby the failure to use |licensed haulers or a |icensed
dunp site is, by itself, enough to inpose renedial and punitive
l[Tability against Chrysler. This new found approach to the
di scovery rule is cause for consideration on several |evels.
PENALTI ES UNDER THE SOLI D WASTE LAW

136 To adopt the discovery rule in this instance would be
to allow the State to punish those who violated a state |aw, as
in this case, nearly 25 years prior to the comrencenent of any
action by the State. As the 3Mcourt noted, "[f]ines, penalties
and forfeitures, whether civil or crimnal, may be considered a
form of punishnent."” 3M 17 F.3d at 1460 (citing Austin V.
United States, 509 U S. 602 (1993)). Al t hough we concede that

there is, as the State enphasized at oral argunent, no
possibility of "jail time" for Chrysler, we conclude that Ws.
Stat. 8§ 144.57 (1969)'s authorization of penalties up to $5, 000
per day serves, at least in part, to punish offenders of the

Solid Waste Law. See, e.g., State v. Peterson, 104 Ws. 2d 616

624, 312 N.W2d 784 (1981) (noting that "forfeiture actions are
of a hybrid nature, i.e. part civil, part crimnal"); Gty of

M | waukee v. Wiky, 26 Ws. 2d 555, 561-62, 133 N.W2d 356 (1965)

(sane). Thus, the State's attenpt to inpose penalties against

Chrysler for a violation of the Solid Waste Law i s nore anal ogous
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to a crimnal action than to the civil tort actions in which we
have previously enployed the discovery rule.?®

137 In crimnal actions, the State is ordinarily subject to
a statute of Ilimtations bar—+t does not have unfettered
discretion to prosecute at any tinme because liability for the
offense attaches at the tine the offense is commtted. See,
e.g., Ws. Stat. 8 939.74 (1995-96) (providing that prosecutions
for felonies nust be commenced within 6 years and m sdeneanors
within 3 years after commssion of a crine, except in certain
ci rcunst ances) . As the United States Suprenme Court concl uded
nearly 200 years ago, "[i]n a country where not even treason can
be prosecuted after a |lapse of three years, it could scarcely be
supposed that an individual would remain for ever liable to a

pecuniary forfeiture.” Adanms v. Wods, 6 US. (2 Cranch) 336

342, 2 L.Ed. 297 (1805) (Marshall, C J.). Indeed, the inherently
punitive nature of the present action increases Chrysler's need
to be protected from stale clainms brought decades after the
vi ol ati ons occurred.

138 These considerations |lead us to the conclusion that the
State's need for an expansive period of limtations in this

remedial and punitive action is much less critical than that we

' The State cites two cases for the proposition that
penalties are |like damages because they both nake the injured
party whol e. See United States v. Halper, 490 U S. 435 (1989),
overruled by Hudson v. United States, 118 S. C. 488 (1997);
United States v. Ward, 448 U. S. 242 (1980). W are not persuaded
by this argunent. These cases reiterate that civil penalties
have a renedial purpose of making the governnent whole, but do
not attenpt to equate penalties and damages in a conparison of
tort actions with environnental enforcenent actions.
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have seen with the tort victins in our previous discovery rule
cases. Under these circunstances, we see no reason to respond
wth the wunilateral inposition of an open-ended, judicially-
created discovery rule that for all practical purposes would
apply to every environnental enforcenent action brought by the
State.

139 The State argues that defendants such as Chrysler wll
not be prejudiced in situations simlar to the one at hand
because the discovery rule wll comence the statute of
limtations when the State di scovers or with reasonabl e diligence
shoul d have discovered the violation. According to the State,
this standard puts a "heavy burden"” on the regulatory agency to
di scover violations of the Solid Waste Law. W are not persuaded
that the discovery standard which would require the State to

exerci se "reasonable diligence," see Hansen, 113 Ws. 2d at 560,

in discovering violations of the Solid Waste Law should alter our
concl usi on. This argunent ignores our preem nent concern with
the need to protect defendants from stale clains in all cases
involving violations of the Solid Waste Law, not just those in
which the State should have discovered a violation, but didn't
because it failed to exercise "reasonable diligence."

RCLE OF THE LEGQ SLATURE

In fact, were we to adopt the discovery rule in this
case, we find it difficult to understand why the rule wouldn't
apply generally to every forfeiture/penalty action brought by the
St at e.
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140 We acknowl edge that a violation of the Solid Waste Law
can be said to affect all citizens of the state of Wsconsin,
such that the State commenced this action on behalf of those
"injured" citizens. Nevertheless, a request to equate the
violation of state law with the concealed, latent injury of a
tort victim so as to expand the statute of l[imtations in this

case, is one better directed to the legislature than to this

court. "Wsconsin courts have traditionally held that statutes
of limtation are policy considerations wthin the province of
the legislature.” Mller v. Kretz, 191 Ws. 2d 573, 580, 531

N.W2d 93 (C. App. 1995). See also Tonctzak v. Bailey, No. 95-

2733, op at 8 (S. . My 22, 1998) ("In short, the decision to
close the courthouse doors on litigants with stale clains is a
pure question of policy that is better left to the legislative
branch of governnent."). Even in the context of tort actions,
this court was extrenely reluctant to adopt a common-I|aw

di scovery rule for this very reason. See Hansen, 113 Ws. 2d at

556-557 (illustrating that we adopted the discovery rule for
actions sounding in tort at least some 23 years, and one
| egi slative anmendnent, after the problem of discovery of injury
was officially noted in an opinion).

141 More inportantly, the decision to adopt an open-ended
di scovery rule of this sort is a course of action that should be
undertaken only after substantial review by the |egislature.
This review nmay reveal that the State's perceived inability to
di scover violations of its environnental |aws and regulations is

a serious problem that ought to be dealt with immediately. On
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the other hand, the legislature may learn that the situation

presented here is a relatively uncomon one, so that no discovery

8

rule, or perhaps a very linmted one, ' is needed.

142 As yet another option, the |egislature m ght conclude
that adopting a discovery rule would not cure what it perceives
to be the real problem an ill-designed or inefficient
envi ronment al enforcenment program or statute to begin wth. On
this point, the words of the 3Mcourt are once again pertinent to

our di scussi on:

An agency may experience problenms in detecting
statutory violations because its enforcenent effort is
not sufficiently funded; or because the agency has not
devoted an adequate nunber of trained personnel to the
task; or because the agency's enforcenent program is
ill-designed or inefficient; or because the nature of
the statute makes it difficult to uncover violations;
or because of sone conbination of these factors and
others. . . . An agency's failure to detect violations,
for whatever reasons, does not avoid the problens of
faded nenories, |lost wtnesses and di scarded docunents
in penalty actions brought decades after alleged
violations are finally discovered.

3M 17 F.3d at 1461.

143 In sum the legislature is in a better position to
adopt the discovery rule for violations of the Solid Waste Law
it has the resources, the tine, and the investigatory capability
to review and anal yze the conpeting interests at stake in this

matter. The words of Justice Day in State v. Mauthe, 123 Ws. 2d

288, 302, 366 N.W2d 871 (1985), may best summari ze our reasons

8 See, for exanple, the legislature's choice of action in
the nmedical mal practice context, Ws. Stat. 8§ 893.55 (1995-96).
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for leaving the choice to adopt this discovery of violation rule

to the legislature:

The manner in which our air, water and land is to be
saf equarded, protected and inproved is under the
control of the |egislature. The various |aws passed
and the grants of authority to state agencies is the
means by which this is done. W sconsi n Envi ronnent a

Decade v. D.N R, 115 Ws. 2d 381, 414, 340 N.W2d 222
(1983). The vitally inportant work of protecting the
life sustaining forces around us, collectively referred
to as the environnent, is basic and fundanental to our
survival . The nmeans to achieve these ends are not
al ways agreed upon. Experts often are in disagreenent
as to how to achieve these results. Under our system
it is the legislature and the agencies it enpowers to
carry out its mandates that bear this trenmendous

responsi bility. It is they who nust resolve the
conflicting interests and approaches to specific
probl ens. "[Tlhe DONNR is the state agency with the

staff, sources and expertise in environnental matters.
. . ." Wsconsin's Environnental Decade, 115 Ws. 2d
at 391.
44 For the foregoing reasons, we conclude that the
di scovery rule is inapplicable to the State's renedial and
punitive environnental enforcement action under the Solid Waste
Law. In this situation, the need to protect defendants from
stale <claims outweighs any injustice caused by  Dbarring
envi ronnent al enforcenent actions under the Solid Waste Law pri or
to discovery. Because liability for the renediation and

penalties inposed by the Solid Waste Law attached at the nonent
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of the violation, the claimalso "accrued" at that tine, thereby
rendering the State's action untinely.?*
THE 1978 SPILLS LAW

45 The second issue we consider is whether Ws. Stat.
8 144.76(3) (1977) is applicable to post-1978 discharges of
hazardous wastes resulting in part from the pre-1978 dunping of
waste druns at the Bark River site, when Chrysler did not own or
possess the site, but generated the wastes and failed to
remedi ate their subsequent spillage. Once again, upon review of
the circuit court's order granting sunmary judgnent in favor of
Chrysler, we exercise a de novo standard of review and apply the
| aw wi t hout deference to the circuit court's conclusion of |aw

See Le Fevre, 167 Ws. 2d at 736.

146 Chrysler makes three primary argunents before this
court relating to the Spills Law. First, Chrysler contends that
the Spills Law does not allow the State to seek renediation from
a party who caused a pre-Spill Law enactnent discharge of a
hazar dous substance, but who does not currently possess or own

the property which requires renediation. Second, Chrysler argues

9 The State cites, and at times lists, a plethora of cases
from foreign jurisdictions in an attenpt to persuade this court

that the discovery rule should be adopted in this case. See
State's Brief at 16-21. W do not find it necessary to respond
to these argunents. As we have stated, the policy behind our

prior applications of the discovery rule to tort cases involving
conceal ed, latent injuries sinply does not apply to an open-ended
di scovery of violation rule for an environnental enforcenent
action brought under the Solid WAaste Law. Because none of the
foreign authority cited by the State persuades us that a
di fferent conclusion should be reached, we decline to address
t hose cases.
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that Ws. Stat. 8§ 144.76(3) (1977) is intended to apply

prospectively. Finally, Chrysler asserts that even if the

remedi al provision of the Spills Law <could be applied

retroactively, applying its penalty and forfeiture provisions

woul d violate the ex post facto clauses of the United States and

W sconsin constitutions. W address these argunents in turn.
APPLI CABI LI TY OF THE SPI LLS LAW

147 Chrysler's argunment regarding the applicability of the
Spills Law to its conduct in this case revolves around our
decision in Muthe, 123 Ws. 2d 288. In Mauthe, the DNR
di scovered evidence of hazardous substance spills near a site
that had been used by Wsconsin Chrom um Corporation for chrone
electroplating activities since 1960. See id. at 293, The
def endant Maut he, president of Wsconsin Chrom um had purchased
the site in 1966, and leased it to the corporation. W sconsin
Chrom um conti nued to conduct chrone electroplating activities at
the location until 1976, at which tine the corporation dissolved
and all electroplating activities ceased. At approximately the
same time, Mauthe formed his own conpany. See id.

48 Tests at and adjacent to the site reveal ed extensive
hexaval ent chrom um contam nation of the soil and groundwater-—-a
hazardous substance within the meaning of Chapter 144. See id.
at 292-93. The state sought injunctive relief as well as

forfeitures from Maut he under Ws. Stat. § 144.99 (1981-82)% for

20 For purposes of this opinion, it may be assunmed that the
statutory provisions at issue in Muthe contained the sane
| anguage as the provisions at issue in this case.

26



No. 96-1158

the violations of the Spills Law caused by chrom um | eakage into
the soil coupled with surface water runoff and groundwater fl ow
See id. at 294.

149 We first rejected Mauthe's argunent that the definition
of "discharge" provided in Ws. Stat. 8 144.76(1)(a) (1981-82)
requi red sone kind of human activity which results in contam nant
seepage. See id. at 298. Because "[w ords such as '|eaking' or
"emtting' have no apparent tie to human activity and often refer
t o phenonena whi ch occur absent human conduct," id., we concluded
that "discharge" enconpasses inactive waste sites from which

hazar dous substances are fl ow ng.

150 We then concluded that although he did not cause the

hazar dous substance spill, Muuthe could be held responsible for
remedi ation of the spill because he owned the property in which
the contam nated soil was | ocated. In doing so, we rejected

Maut he's assertion that holding himliable under the Spills Law
would violate the ex post facto clause of +the Wsconsin
Constitution since the electroplating activities ceased in 1976,
prior to the statute's effective date. See id. at 300-01. W

st at ed:

[t] he action brought by the state relates only to the
di scharge from the contam nated soil |ocated on his
property and . . . does not relate to the activities
whi ch took place on his property prior to the statute's
enact ment . It is the abatenent of this current
di scharge that the state is seeking. Therefore, this
is not an ex post facto application of |aw

1d. at 301-02.
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151 Chrysler contends that the rational e of Mauthe does not
apply to the current situation since Mauthe had actual possession
or control of the land. In this case, Chrysler has never owned,
possessed or controlled the Bark River site. W agree with this
assertion. Neverthel ess, Ws. Stat. 8 144.76(3) (1977) inposes
l[itability on "[p]ersons having possession of or control over a
hazardous substance being discharged, or who cause a hazardous
discharge . . . ." (enphasis added). The situation presented
here is different fromthat in Mauthe only to the extent that a
different clause of the Spills Law is being used to inpose
l[Tability. The State does not seek renediation and penalties
from Chrysler because it possessed or controlled the hazardous
substance after 1978, but only upon the theory that Chrysler
caused a hazardous discharge after the Spills Law took effect.

52 Therefore, to determ ne whether Chrysler may be held
liable in this case, we nust examne both the renedial and
punitive segnents of the Spills Law in the context of a party who
is charged for "causing”" the spill. As to renediation, we
conclude that the legislature intended to apply the Spills Law
retroactively. As to penalties and forfeitures, we conclude that
the inmposition of penalties in this case does not constitute a

retroactive application of the Spills Law

REMEDI ATI ON AND RETROACTI VI TY
153 It is a well-established rule in Wsconsin that
|l egislation is presuned to be prospective in application unless:

(1) the statute reveals by express |anguage the |egislature's
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intent to apply the provisions retroactively; or (2) the |anguage

reveal s such intent by necessary inplication. See, e.g., Martin

v. Richards, 192 Ws. 2d 156, 199-200, 531 N.w2d 70 (1995);

Chappy v. LIRC, 136 Ws. 2d 172, 180, 401 N W2d 568 (1987);

State v. ILHR Dept., 101 Ws. 2d 396, 403, 304 N.W2d 758 (1981).

We conclude that Ws. Stat. 8 144.76(3) (1977) reveals the
legislature's intent to authorize retroactive renediati on under
the Spills Law by necessary inplication.

154 Wsconsin Stat. 8§ 144.76(3) (1977) requires those in
violation of its provisions to "take the actions necessary to
restore the environment to the extent practicable and mnim ze
the harnful effects from any discharge to the air, l|ands or
waters of this state.” W nust presune that the |egislature
chose its words carefully in drafting this statute. See, e.qg.,

Ball v. District No. 4, Area Bd. of Vocational, Technical and

Adult Educ., 117 Ws. 2d 529, 539, 345 N.W2d 389 (1984). Use of

the phrase "restore the environnment to the extent practicable"” by
necessary inplication reveals an intent to address past conduct.
Even those whose conduct in part predated the Spills Law cannot
escape liability under this provision: they nust performconplete
remediation of the spill site to nake the environnment whole
agai n.

155 Any other interpretation or construction of this
| anguage woul d produce an absurd result, which this court has a

duty to avoid. See, e.g., State ex rel. Reimann v. Circuit Court

for Dane County, 214 Ws. 2d 604, 621, 571 N.W2d 385 (1997). |If

remedi ati on under the Spills Law were to apply in a prospective
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fashion only, Chrysler would be liable solely for renediation of
t he hazardous substance spills which occurred after 1978. Even
assum ng that courts could ascertain the precise date upon which
the barrels began discharging their hazardous substances, it
would be absurd to allow Chrysler to stop short of conplete
remedi ation by focusing on that portion of the spill which
represents post-1978 spillage al one.

156 Were Chrysler to do so, it would not be restoring the
environment to the extent practicable. Therefore, we concl ude
that the |anguage of Ws. Stat. 8 144.76(3) (1977) necessarily
inplies that violators of the Spills Law are |liable for conplete
and thorough renedi ati on of hazardous substance spill s—even those
spills which in part occurred prior to the statute's effective
date.?

157 Qur interpretation of the Spills Law is anal ogous to
the interpretation that federal courts have given to the inm nent
hazard provision of the Resource Conservation and Recovery Act

(RCRA), 42 U.S.C. 8 6973 (1994). In United States v. Price, 523

F. Supp. 1055 (D. N.J. 1981), aff'd, 688 F.2d 204 (3d Gr. 1982),

the United States brought an action for injunctive relief to

L At oral argument, Chrysler argued that the State already
has the power to conpel renediation of the hazardous substance
spills in this case by utilizing the Conprehensive Environnental
Response, Conpensation, and Liability Act (CERCLA), 42 U S C
88 9601-75 (1994). For the sake of argunent, we wll assune that
Chrysler's assertions regarding CERCLA |aw are accurate. Even
so, we are not persuaded that a different conclusion should be
reached in this case. Regardl ess of its options under federal
law, the State may also conpel renediation under Ws. Stat.
8 144.76(3) (1977) for the hazardous substance spills that
occurred at the Bark River site.
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remedy the hazards posed by chem cal dunmping that occurred at a
landfill in 1971 and 1972. The action was brought pursuant to,
anong other statutory provisions, section 7003 of RCRA.* See
id. at 1057. Section 7003 becane effective in 1976, several
years after the dunmping had occurred. See id. at 1070.

158 In responding to the defendants' argunent that the
statute should not be applied retroactively to inpose liability
for acts they performed in 1971 and 1972, the United States

District Court stated:

The gravanen of a section 7003 action, as we have
construed it, is not defendants' dunping practices,
which admttedly ceased with respect to toxic wastes in
1972, but the present inmmnent hazard posed by the

continuing disposal (i.e., leaking) of contam nants
into the groundwater. Thus, the statute neither
puni shes past wongdoing nor inposes liability for
injuries inflicted by past acts. Rather, as defendants
t hensel ves argue, its orientation is essentially
prospecti ve. When construed in this nmanner, the
statute sinply is not retroactive. It nmerely rel ates
to current and future conditions.

Adm ttedly, from a practi cal per specti ve,

def endants may be conpelled under our reading of the
statute to renedy the continuing effects of acts they
performed prior to the statute's adoption. But we do
not conceive of this as contrary to the purposes of the
RCRA . . . . Because the gravanen of a section 7003
action is the ~current existence of a hazardous
condition, not the past comm ssion of any acts, we see
no retroactivity problemw th the statute.

ld. at 1071-72 (citation omtted).

2 The relevant provision inposed liability upon persons
"contributing to" t he handl i ng, st or age, treat ment,
transportation or disposal of hazardous waste, when those
techni ques "may present an inmm nent and substantial endangernent
to health or the environnent." United States v. Price, 523 F.
Supp. 1055, 1069-70 (D. N.J. 1981), aff'd, 688 F.2d 204 (3d Cr.
1982) .
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159 1In Jones v. Innont Corp., 584 F. Supp. 1425, 1436 (S.D

Ohio 1984), the district court reached a simlar conclusion
regardi ng RCRA Noting that the word "disposal" is defined by
RCRA as "the discharge, deposit, injection, dunping, spilling,
| eaki ng, or placing of any solid waste or hazardous waste into or
on any land or water so that . . . [it] my enter the
environment," see 42 U.S.C. 8§ 6903(3) (enphasis added), the Jones
court concluded that RCRA "authorizes restraint of further
| eaki ng of hazardous wastes [originally disposed of in 1973 and
1974], and that the |eaking need not result fromany affirmative

action by the defendant." Jones, 584 F. Supp. at 1436.% See

also United States v. D anond Shanmrock Corp., 17 Env't Rep. Cas.

(BNA) 1329, 1334 (N.D. Onio 1981) ("To hold that renedial
environnental statutes could or should not apply to conduct
engaged in antecedent to the enactnent of such statutes, when the
effects of such conduct create a present environnental threat,
would constitute an irrational j udi ci al forecl osure  of
| egislative attenpts to rectify pre-existing and currently
exi sting environnental abuses.").

FORFEI TURES AND RETROACTI VI TY

23 Congress has subsequently amended RCRA to make clear that
t he governnment may comrence actions "against 'past or present
generators, transporters or disposers of hazardous wastes to
redress any 'past or present' hazardous waste activities which
may present an inmmnent and substantial endangernent.” Joel A
M ntz, Abandoned Hazardous Waste Sites and the RCRA | nmm nent
Hazard Provi sion: Sone Suggestions for a Sound Judici al
Construction, 11 Harv. Envtl. L. Rev. 247, 273 (1987). For a
di scussion of RCRA's imm nent hazard provision, see generally id.
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160 The State' attenpt to inpose penalties and forfeitures
in this case warrants a distinct analysis. Upon review of the
| anguage of the Spills Law and supporting material to ascertain
the legislature's intent, we conclude that the State does not
seek a retroactive, ex post facto application of the Spills Law.

161 Al though Chrysler concedes that a hazardous substance
"di scharge" occurred after 1978, Chrysler argues that it did not
"cause" the hazardous discharge in this case. According to
Chrysler, Keller Transit caused the discharge when it dunped the
waste druns at the Bark River site in 1970. Even if Chrysler did
cause the discharge, it did so prior to the effective date of the
Spills Law-again, when the drunms were buried at the Bark River
site in 1970. Therefore, using the Spills Law to inpose
litability on Chrysler in this situation would be to retroactively
apply the law in violation of the ex post facto provisions of the
United States and Wsconsin Constitutions.

162 We m ght be conpelled to agree with Chrysler's argunent
if we agreed with its definition of the term "cause," as it is
used in Ws. Stat. 8§ 144.76(3) (1977). Under Chrysler's theory,
the only cause of the hazardous substance discharge in this case
was the dunping of waste druns at the Bark River site in 1970.
We do not agree with this interpretation.

163 "Cause" is not defined in Chapter 144 of the Wsconsin
Statutes, nor has any court in this state defined the termas it
is used in this context. Therefore, we nust apply the standard
principles of statutory construction to determne its neaning.

The goal of our exam nation, as usual, is to discern the intent
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of the legislature. See State v. Rosenburg, 208 Ws. 2d 191,

194, 560 N.W2d 266 (1997).

164 To determne the intent of the legislature, a court
must first ook to the | anguage of the statute. |[If that |anguage
clearly and unanbi guously sets forth the legislative intent, it
is the court's duty to apply that intent to the case at hand and
not | ook beyond the statute's |anguage to determ ne its meaning.

See NEM v. Strigel, 208 Ws. 2d 1, 7, 559 N.W2d 256 (1997).

However, if a statute is anbiguous, a court should exam ne the
scope, history, context, subject matter, and purpose of the
statute in order to determne the legislature's intent. See

State ex rel. Jacobus v. State, 208 Ws. 2d 39, 48, 559 N W2d

900 (1997). A statute is anbiguous if it is capable of being
understood by reasonably well-informed persons in nore than one
way. See id.

65 In this case, we nmay determ ne the common and ordi nary
meaning of a word by examning the definition given by a

recogni zed dictionary. See Mauthe, 123 Ws. 2d at 300. "Cause"

is defined in Black's Law Dictionary as foll ows:

Cause, v. To be the cause or occasion of; to effect as
an agent; to bring about; to bring into existence; to
make to induce; to conpel.

Cause, n. . . . Each separate antecedent of an event.
Sonet hi ng that precedes and brings about an effect or a
result. A reason for an action or condition. . . An

agent that brings sonething about. That which in sonme
manner is accountable for condition that brings about
an effect or that produces a cause for the resultant
action or state.

Black's Law Dictionary at 221 (6th ed. 1990).
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66 Using these accepted definitions as a guide, we address
Chrysler's argunents that Keller Transit, not Chrysler, caused
the discharge at the Bark River site and that if Chrysler indeed
caused the discharge, it did so prior to the effective date of
the Spills Law. We conclude that "cause" is capable of being
understood by reasonably well-informed persons in nore than one
way. A person or entity can "bring about" an event not only by
acting affirmatively to produce that event, but also by failing
to act. Stated differently, the failure to act can be a "reason
for an action or condition" and can be a necessary "antecedent of
an event" in the sanme way that affirmative action can precede and
bri ng about an effect.

67 Using the term "cause" in this manner, a reasonably
wel | -informed person may conclude that Chrysler caused hazardous
substance discharges after the Spills Law took effect by failing
to renediate any and all discharge which occurred after 1978.
That is, by failing each day after May 21, 1978, to clean up the
hazardous waste at the Bark River site, Chrysler would thereby
"cause a hazardous discharge” independent of its, or Keller
Transit's, actions in 1970. As we have already held in Muthe,
conscious human conduct is not needed to conport wth the
definition of "discharge" in Ws. Stat. 8§ 144.76(1)(a) (1977)
because "[w ords such as 'leaking' or 'emtting have no apparent
tie to human activity and often refer to phenonena which occur
absent human conduct." Mauthe, 123 Ws. 2d at 298. Because the
| eaking or emtting of hazardous waste is an ongoi ng process that

occurs absent human conduct, one may reasonably conclude that a
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person can cause that Ileaking by failing to clean up the
hazardous waste it has generated.

168 Therefore, we examne factors such as the scope,
history, context, subject natter and purpose of Ws. Stat.
8§ 144.76(3) (1977) to determ ne whether the |egislature intended
the term "cause" to include both the conm ssion and om ssion of
an act which |eads to a hazardous waste spill. 1In this case, the
purpose of the Spills Law alone |leads us to the conclusion that
the legislature did intend such a result.

169 The purpose of Ws. Stat. 8§ 144.76 (1977) is, as we

have st at ed:

to prevent, mnimze, and, if necessary, abate and
remedy contam nation of this state's environnment and
the resultant risks to human health caused by
di scharges of hazardous substances. The sane risks to
this state's environnment and to human health are
present whether or not the seepage of a hazardous
substance occurred in relation to some human activity
at the tinme the seepage occurred.

Maut he, 123 Ws. 2d at 299. Thus, it would be inconsistent with

| egi sl ative purpose to place a limtation upon the term "cause"

that would restrict it to the action taken by Chrysler in 1970—
action which already forns the basis for liability under the
Solid Waste Law. Failing to remedi ate hazardous waste spills can

have the sane, or perhaps greater, effect as any affirmative
spilling or dunping of that waste: the environnent IS

contam nated and damaged, posing serious risks to human health.

It is the legislature's purpose to abate and renedy that

contam nation regardl ess of the cause.
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70 Evidence of the legislature's purpose my also be
gl eaned fromthe penalties provision of Chapter 144 as reproduced
above, Ws. Stat. § 144.57 (1969). That provision, the
substantial equivalent of which was in effect in 1978, indicates
that "each day of continued violation is a separate offense.”
This provides clear evidence that the |egislature recognized the
ongoi ng nature of hazardous waste spills, and that the failure to
remedi ate, each day, could itself be a cause of a hazardous
di scharge within the neaning of the Spills Law

171 The logical counter-argunment to our interpretation of
the Spills Lawene that is inplicit in Chrysler's argunment to
this court—+s that Chrysler could not know of the hazardous
substance spill which occurred after 1978, eight years after the
waste had been renmoved from Chrysler's manufacturing plant.
Neverthel ess, Ws. Stat. 8§ 144.76(3) (1977) inposes liability
upon persons causi ng hazardous discharges regardl ess of whether
t hey knew about the discharge. |If the |legislature had desired to
impose liability only upon those who "know ngly cause a hazardous
di scharge,"” it certainly could have done so.

72 Evidence of the legislature's intent not to require
intentional causation is nade apparent by looking to the
Hazar dous Waste WManagenent Act, Ws. Stat. 88 144.60-144.74
(1977), enacted by the sanme legislation as the Spills Law. See
1977 Laws ch. 377, 88 21, 23. Specifically, 8 144.74(3)

i ndi cates as foll ows:

Any person who transports any hazardous waste subject
to ss. 144.60 to 144.74 to a facility which the
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transporter knows does not have a license,
intentionally disposes of any hazardous waste subject
to ss. 144.60 to 144.74 wthout having obtained a
i cense for di sposal of hazar dous wast es or
intentionally makes any fal se st at enent or
representation . :

(enphasi s added). Thi s provision—again, having been enacted by
the same legislation as the Spills Lawwnakes clear that the
| egi sl ature could have established "intent" as an element of a
Spills Law violation if it had so desired.

173 Therefore, we conclude that Chrysler caused a hazardous
di scharge in this case after 1978 by failing to clean up the
hazardous waste left at the Bark River site. Because the State
does not seek penalties for Chrysler's pre-1978 conduct, but
rather for Chrysler's post-1978 failure to renediate the spill
alone, we are not presented with a retroactive, ex post facto
application of the | aw

74 Indeed, "[a] statute does not operate 'retrospectively’
nmerely because it is applied in a case arising from conduct
antedating the statute's enactnent, or upsets expectations based
on prior |aw Rat her, the court nust ask whether the new
provi sion attaches new |egal consequences to events conpleted

before its enactnent.” Landgraf v. USI Film Products, 511 U. S.

244, 269-70 (1994). Stated differently, "[a] retroactive |aw
"takes away or inpairs vested rights acquired under existing
laws, or <creates a new obligation, inposes a new duty, or
attaches a new disability, in respect to transactions or

consi derations already past In re Estate of Bilsie,
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100 Ws. 2d 342, 357, 302 NW2d 508 (C. App. 1981) (quoting
Sturges v. Carter, 114 U. S. 511, 519 (1885)).

175 In this case, the ongoing nature of a hazardous
substance spill elimnates any concern that the State seeks to
"inpose a new duty" or "attach new | egal consequences" to events
conpleted before the effective date of the Spills Law The
hazardous discharge at the Bark R ver site was not a
"consideration or transaction already past."” Rather, as we have
stated, it was an ongoing process which Chrysler continued to
cause after the effective date of the Spills Law by failing to
remedi ate the spill.?

176 In sum we conclude that the renedial portion of Ws.
Stat. § 144.76(3) (1977) was intended to have both retroactive
and prospective application. Therefore, Chrysler is liable for
conplete renediation of the hazardous substance spill in this
case, even if the leaking had in part occurred before the Spills
Law t ook effect.

177 We further conclude that Chrysler caused the discharge
at issue after the Spills Law took effect in 1978, irrespective

of Chrysler's activities prior to that date. Therefore, because

1t is inportant to note that our interpretation of the

Spills Law inposes liability that is no nore w de-reaching than
that inposed by Mauthe, 123 Ws. 2d 288. Mauthe illustrates that
a property owner is liable under the law nerely by owning the
property upon which hazardous wastes are |ocated, regardless of
the owner's connection to, or know edge of, the wastes. See id.
at 301. In the present case, our interpretation of the Spills
Law clarifies that the State may al so allocate responsibility for
environmental investigations, remediation and penalties to nore
cul pabl e parties such as Chrysler.
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> and caused their

Chrysler generated the hazardous substances,?
di scharge after 1978 by failing to renediate, it is liable for
penal ties for each day of violation by failure to renedi ate.

178 There being no genuine issue of fact that remains for
trial, we conclude that sunmary judgnent was properly granted in
favor of Chrysler on the Solid Waste Law claim Accordingly, we
affirmthe order of the circuit court on this issue. Because we
affirmthe circuit court's order, we need not address Chrysler's
argunent that the Solid Waste Law was not intended to apply to
Chrysler and that the Jlaw exceeded the DNR s rule-making
authority. However, we reverse the order of the circuit court
granting sunmary judgnent in favor of Chrysler on the Spills Law
claim and conclude that summary judgnent should be granted in
favor of the State on this issue.?®

179 Accordingly, Chrysler IS conpelled to conplete
remedi ation of the Bark River site, conduct an investigation to
determne the location of any and all other unlicensed sites in

Wsconsin at which its solid and hazardous wastes from its

Hartford, Wsconsin plant were disposed and to submt both the

% "A statute is not made retroactive merely because it

draws upon antecedent facts for its operation.” Cox v. Hart, 260
U S. 427, 435 (1922).

26 W note the follow ng assertion by Chrysler in its brief:
"In the event this Court reverses either holding of the tria
court, the action nust be remanded for further proceedings
regardi ng the other defenses raised by Defendant-Appellant [sic]
below " Chrysler Brief at 40-41 (enphasis added). Al t hough we
reverse the circuit court's order on the Spills Law claim we can
identify no additional defenses to the Spills Law claimthat were
| eft unaddressed and which woul d necessitate remanding this case
for trial on that issue.
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results of that investigation, and if necessary, a renediation
plan, to the DNR

80 The cause is remanded to the circuit court in order to
assess the penalties authorized by Ws. Stat. § 144.57 (1969) and
subsequent versions of that same statute from February 16, 1985
until the date that renediation was comenced by Chrysler in
Decenber 1993. As nentioned, § 144.57 (1969) provides a
forfeiture range of $10 to $5,000 for each day of violation.
"This reflects the legislature's intention to give the trial
court a wde range of discretion in fixing the anounts of

forfeitures for ch. 144 violations." State v. Schmtt, 145

Ws. 2d 724, 734, 429 N W2d 518 (C. App. 1988) (enphasis
added) .

81 There are no statutorily mandated factors which the
circuit court mnust consider. See id. at 730 (discussing Chapter
778 of the Wsconsin statutes, which sets forth the appropriate
procedures for the collection of forfeitures). | nstead, "the
trial court is permtted to use the limts provided by sec.
[ 144.57] to fashion an appropriate forfeiture based on the facts
of the individual case." Id. at 735. The follow ng are sone of
the factors which the circuit court should consider in this case:
(1) Chrysler's cooperation with the DNR in renediating the Bark
River site thus far, including renoval of the buried waste druns
and renediation of the <contamnated soil; (2) Chrysler's
initiation of remedial activities w thout being conpelled to do
so by the DNR via judicial or admnistrative enforcenent

procedures; (3) the environnental harm caused; and (4) the degree
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of Chrysler's culpability in this matter—ot for its violations
of the Solid Waste Law in 1970, but for its violations of the
1978 Spills Law al one.

By the Court.—3Fhe order of the circuit court is affirmed in
part and reversed in part. The cause is renmanded to the circuit
court for further fact-finding, if necessary, and for the
assessnment of penalties against Chrysler Corporation in a manner

consistent wth this opinion.
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182 WLLIAM A  BABLITCH, J. (concurring in part and
di ssenting in part). Because | conclude that this court should
extend the discovery rule to actions brought to enforce
Wsconsin’s Solid Waste Law, | respectfully dissent.

183 In 1970, Chrysler Corporation knowingly violated the
State’s law with respect to disposal of solid wastes. Chrysler
received the State of Wsconsin Solid Waste D sposal Standards
(effective May 1, 1969) on Decenber 15, 1969 but did not hire a
licensed hauler wuntil sonme tinme in the early 1970s. The
regul ations, Ws. Admn. Code ch. 51, clearly and unanbi guously
required that generators of solid waste such as Chrysler dispose
of their waste: a) at a licensed facility, or b) by a licensed
haul er.

184 Chrysler did neither.

185 I nstead, Chrysler hired an unlicensed hauler to

transport over 400 drunms of waste, i ncluding hazardous
subst ances, for disposal. Evidence in the record indicates that
Chrysler knew that the waste disposal hauler was not |icensed

and further knew that the regul ations forbade their activities.
186 The buried drums were not unearthed and discovered
until 1992 when the site was excavat ed. | agree with the State
that “[i]t would be an injustice to apply the statute of
limtations to bar the State from prosecuting the defendants when
the State had absolutely no ability to identify the violations,
to identify the defendants, or to assess the damage to the
environment prior to discover of the barrels.” State's Brief at

21-22.
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187 | dissent because | believe that the discovery rule
should apply to enforcenment actions of the Solid Waste Law
provided for in Ws. Stat. 8 144.43 (1969) and Ws. Adm n. Code
8 RD 51.05-51. 06. Extending the discovery rule is the proper
result in this case because: 1) a violation of the Solid Wste
Law and resultant liability bears a far closer resenblance to an
analysis of a tort of negligence, to which the discovery rule
applies, than it does to a contract analysis, to which the
di scovery rule does not apply; 2) applying the discovery rule to
violations of the Solid Waste Law fits squarely with this court’s

rational e extending the discovery rule to torts in Hansen v. A H.

Robins, Inc., 113 Ws. 2d 550, 335 N.W2d 578 (1983), Spitler v.

Dean, 148 Ws. 2d 630, 436 N.W2d 308 (1989), and Borello v. U S.

Gl Co., 130 Ws. 2d 397, 388 N.W2d 140 (1986); 3) Chrysler’s
violation of the Solid Waste Law includes aspects simlar to
fraud¥%a cause of action to which the discovery rule statutorily
applies; and 4) other states have extended the discovery rule to
enforcenment of simlar environmental statutes.

l.

188 Extending the discovery rule to violations of the Solid
Waste Law, Ws. Stat. 8§ 144.43 and Ws. Admn. Code 88 RD 51.05-
51.06 is logical because of the close resenblance that violations
of the Solid Waste Law and resultant liability have to a classic
tort analysis. This court declined to extend the discovery rule
to a contract case, holding that a cause a action accrues when
the contract is breached regardl ess of whether the party knew or

shoul d have known of the breach. See CLL Associ ates v. Arrowhead
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Pacific, 174 Ws. 2d 604, 617, 497 N.W2d 115 (1993). But a
violation of the Solid Waste Law bears no resenblance to a
contract case. It bears striking resenblance to a negligent tort
case.

189 A person is liable for negligence if that person has a
duty, he or she breaches that duty, the breach in fact causes
harm (cause-in-fact), and public policy considerations do not

preclude inposing liability. See Mrgan v. Pennsylvania Gen.

Ins. Co., 87 Ws. 2d 723, 732-37, 275 N.W2d 660 (1979).

90 In Wsconsin everyone has a duty of due care to the
whol e worl d. “The test of negligence is whether the conduct
foreseeably creates an unreasonable risk to others. [Ctations
omtted.] The risk need not be to the particular plaintiff. The
test is whether unreasonable risk to the world at large is
created by the conduct."” Morgan, 87 Ws. 2d at 732 (citations
omtted).

191 Chrysler, as a corporate citizen of Wsconsin, had a
duty  of due care to the whole world. Chrysler’s
conduct ¥%contracting with an unlicensed hauler to renove druns
cont ai ni ng hazar dous subst ances, f oreseeabl y created an
unreasonable risk to the citizens of the State of Wsconsin.
Chrysler’s duty to refrain from such conduct was codified as the
Wsconsin Solid Wste Law at Ws. Stat. § 144.43 and in
regul ati ons promul gated as Ws. Adm n. Code 88 RD 51.05-51. 06.

192 Chrysler breached its duty to the State of Wsconsin
and its citizens when it hired an unlicensed hazardous waste

hauler in violation of Ws. Admn. Code &8 RD 51.05. The record
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shows that after the Wsconsin |egislature enacted the Solid
Waste Law and promulgated regulations, Chrysler nonetheless
persisted in contracting with a unlicensed waste haul er to renove
hazardous waste fromits facility.

193 The third aspect of negligence law is whether the
defendant’s breach of its duty of due care caused harm a

guestion generally left for the jury.

Legal cause in negligence actions is nmade up of two
conponents, cause-in-fact and ‘proximte cause,’ or
policy considerations. [citations omtted.] The test
of cause-in-fact is whether the negligence was a
‘substanti al factor’ in producing the injury.
[citations omtted.] Under this test, there can be
nore than one substantial factor contributing to the
sane result and thus nore than one cause-in-fact.

Morgan, 87 Ws. 2d at 735 (citations omtted).

194 Chrysler’s “negligence,” illegally contracting with an
unlicensed hauler which, in turn, dunped the druns at an
unlicensed site, was a substantial factor in producing the
har ntzan environnmental ni ghtmare. But for Chrysler’s illegal
actions in 1970 and its continued failure to clean-up the site,
the soil and ground water at the Bark River site would be free
from contam nati on

195 |If the present case were one for negligence, a court
m ght conclude that public policy precludes holding Chrysler
liable even though Chrysler breached its duty by illegally
dunpi ng hazardous waste and this breach was cause-in-fact of

injury to the environnent.

Sone of the public policy reasons for not inposing
liability despite a finding of negligence as a
substantial factor producing injury are: (1) The injury
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is too renote fromthe negligence; or (2) the injury is
too wholly out of proportion to the culpability of the
negligent tort-feasor; or (3) in retrospect it appears
too highly extraordinary that the negligence should
have brought about the harm or (4) because all owance
of recovery would place too unreasonable a burden on
the negligent tort-feasor; or (5) because allowance of
recovery would be too likely to open the way for
fraudulent clainms; or (6) allowance of recovery woul d
enter a field that has no sensible or just stopping
poi nt .

ld. at 737 (citations omtted). Cenerally an appellate court
does not address the public policy 1issues before a jury
determ nes the negligence and cause-in-fact issues. See id. at

738. However, where the “’question of public policy is fully

presented by the conplaint and denurrer,’”” the court may
determ ne the public policy issue based on the pleadings. 1d.
196 |If the present case were one for negligence, | believe

that none of the public policy considerations would preclude
hol ding Chrysler 1|iable. Chrysler’s actions so directly caused
the environnental damage that, even though it was nore than 20
years ago when Chrysler violated the Solid Waste Law, the injury
is not too remote from Chrysler’s actions. Wthout regard to the
consequences, Chrysler violated the law. By contracting with an
unlicensed hauler, Chrysler had to realize that the haul er m ght
well dunp the hazardous waste at an unlicensed site, thereby
evading state inspectors or other enforcenent nechanisns. I n
retrospect, it is not extraordinary that Chrysler’s actions would
bring about environnental damage. Chrysler allowed over 400
drunms, sone containing hazardous waste, to be dunped at an
unlicensed waste site. O course, over tinme this would cause

envi ronment al danmage. Hol ding Chrysler |iable would not be
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undul y burdensone. Chrysler was directly “responsible for the
satisfactory collection and transportation of all solid waste
accurmul ated at that premses.” Ws. Admin. Code § RD 51.05.

197 The Solid Waste Law enforcenent action in the present
case bears a close resenblance to a classic negligence action;
for the sane reasons we chose to adopt the discovery rule in tort
actions, we should adopt it here.

.

198 Applying the discovery rule to violations of the Solid
Waste Law fits squarely with this court’s rationale in Hansen,
adopting the discovery rule for tort causes of action. Violation
of the Solid Waste Law is so akin to the tort of negligence, as
di scussed in part | of this dissent, that it logically follows to
extend the discovery rule to violations of the Solid Waste Law.

199 The discovery rule applies to “all tort actions other
than those already governed by a legislatively created discovery
rul e. Such tort clainms shall accrue on the date the injury is
di scovered or wth reasonable diligence should be discovered,
whi chever occurs first.” Hansen, 113 Ws. 2d at 560. The
di scovery rule requires not only discovery of injury “but also
that the injury was probably caused by the defendant’s conduct or
product.” Borello, 130 Ws. 2d at 411 (footnote omtted). A
plaintiff’'s cause of action does not accrue until the plaintiff
“knew the identity of the defendant, or in the exercise of
reasonabl e diligence, should have discovered the identity of the

defendant.” Spitler, 148 Ws. 2d at 636.
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100 This court extended the discovery rule to torts because
we recognized that in sone instances, “negligence may cause an
injury which is initially latent. Such an injury may not be
di scovered until it is manifested at a |later date.” Hansen, 113
Ws. 2d at 555. Not applying the discovery rule could have
extrenely harsh results, punishing blaneless victins for any
delay in bringing a claim while rewardi ng defendants by barring

meritorious clains. See id. at 556, 559.

Al though theoretically a claim is capable of
enforcenent as soon as the injury occurs, as a
practical matter a claim cannot be enforced until the
claimant discovers the injury and the acconpanying
right of action. |In sone cases the claimwll be tine
barred before the harm is or could be discovered,
making it inpossible for the injured party to seek
redress.

Id. at 559.

1101 Viol ations of Wsconsin's Solid Waste Law can result in
just as much of a latent injury as can be caused by a tort such
as medi cal mal practi ce. There is a certain simlarity between
the injury to Mother Earth caused by illegally dunping druns of
hazardous waste and an injury to a person caused, for exanple, by
| eaving a sponge in a person during surgery. Just as we do not
allow a negligent tort-feasor to bury its mstake and escape
liability on the ground that the tort was discovered “too late,”
so too we should not allow a corporate citizen to bury its waste
and escape liability on the ground that the violation was
di scovered “too late.”

102 Chrysler relies on this court’s decision in CLL, 174

Ws. 2d 604, to argue that the discovery rule should not be
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extended to clains under the Solid Waste Law. Chrysl er asserts
that the State, in its enforcenent role, is nore simlar to a
contract claimant than a tort claimant. Chrysler also argues the
State is not akin to a hapless tort victim but is nore like a
crimnal prosecutor in that the State seeks to inpose penalties
and forfeitures to protect the public interest. The mjority
also cites CLL as an exanple of this court declining to extend
the discovery rule. See mpjority op. at 13-14.

1103 | believe that CLL is inapposite to the present case.
In CLL, the court recognized that the Hansen court bal anced the
conflicting public policy <concerns raised by statutes of
[imtations and concluded that protecting neritorious tort clains
out wei ghed the policy of preventing stale or fraudul ent clains.
See CLL, 174 Ws. 2d at 610 (referring to Hansen, 113 Ws. 2d at
560). The court in CLL weighed these sanme policy considerations
in the contract context and determ ned that “public policy favors
the current rule that the contract statute of limtations begins
torun at the tine of the breach.” I1d. at 611

1104 Weighing these sane policy considerations, | believe
that a Solid Waste Law enforcenent action is far nore akin to a
tort than contract and, on balance, public ©policy favors
extending the discovery rule. On one hand, a statute of
limtations is neant to discourage stale and fraudul ent cl ai ns.
Corporate records nmay be |ost or destroyed and personnel may be
| ong gone. However, the test under the discovery rule is that
the cause of action accrues when the plaintiff discovers or

shoul d have di scovered the harm The State’'s enforcenment action
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would be barred if it should have discovered the violation
earlier and the statute of limtations has expired. Also, in a
Solid Waste Law enforcenent action, the State has the burden to
prove its allegations. The State may sinply be unable to prove
the alleged violations if there is insufficient evidence because
the viol ati on happened so | ong ago.

105 The conpeting public policy is protecting neritorious
cl ai mtants who have been as diligent as possible. Wen Chrysler
contracted with an unlicensed hauler, which in turn dunped the
hazardous waste at an wunlicensed waste site, there was no
possibility that the DNR coul d have detected the violation absent
sonme outside action such as self-reporting or, as actually
occurred, excavation of the waste site. It is inpossible for the
DNR to inspect every acre of land in the state to nonitor
possi bl e environnental violations.

1106 On bal ance, the State, which has been as diligent as
possi ble, should have an opportunity to seek redress for
Chrysler’s violations of the Solid Waste Law. Any other outcone
works a harsh result and injustice on the State and its citizens.

1107 Chrysler argues that the State has control to detect
violations of the Solid Wste Law because it can determ ne
standards as needed to enforce the |aw Wiile the State does
have authority to pronulgate the necessary regul ations, this does
not garner an anount of control over the risk of loss simlar to
that which a contracting party has in drafting a contract and

benefiting from a bargain.
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1108 A Solid Waste Law enforcenent action is nothing like a
contract action. A contract is “an agreenent between two or nore
persons which creates an obligation to do or not to do a

particular thing.” Black’s Law Dictionary, at 322 (6'" ed.

1990). Under the Solid Waste Law, there is no agreenent between
any parties. Rat her, conpanies such as Chrysler have an
obligation to do or refrain fromdoing a particular thing because
the |l egislature has expressed public policy by enacting a statute
regardi ng certain conduct.

1109 Chrysler further argues that the discovery rule should
not apply to this case, in which the governnent is requesting
civil penalties, because the public policy concerns surrounding
the statute of limtations is different in penalty cases than in
damages cases, such as tort.?! To the contrary, the public

policies regarding statutes of |limtations are the sane for all

! Some federal jurisdictions that have applied the discovery
rule to an environnmental action for civil penalties have declined
to extend the rule to the equitable relief of an injunction. See
Reichelt v. US. Arny Corps of Engineers, 969 F. Supp. 519, 521
(N.D. Ind. 1996); U S. v. Hobbs, 736 F. Supp. 1406, 1410 (E. D
Va. 1990). \Whether a claimfor injunctive relief is barred is a
determ ned under the doctrine of |I|aches. See Reichelt, 969 F.
Supp. at 521. “Laches requires dismssal if a party did not
pursue the case diligently and the other party is prejudiced.”
Id. (citations omtted); see also Hobbs, 736 F. Supp. at 1410
(citing Benedict v. Gty of New York, 250 U S. 321, 328 (1919)).

| need not determ ne whether the State’'s request for relief
in the form of an injunction is barred by the statute of

l[imtations or doctrine of |[|aches. The injunctive relief
avail abl e under the Solid Waste Law, cleaning up the illegally
dunped drunms, has already been conpl eted. The renediation |eft
to be conpleted, cleaning up the soil and ground water

contam nation, is actionable under the Wsconsin Spills Law

10
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statutes of limtations. See, e.g., Korth v. Anmerican Famly

Ins. Co., 115 Ws. 2d 326, 332, 340 N.W2d 494 (1983) (“[S]ec.
893.54, the three-year statute of I|imtations, is, like all

statutes of limtations, designed to ensure pronpt litigation of

valid clains and to protect the defendant from fraudul ent or
stale clains brought after nenories have faded or evidence has
been lost.” (enphasis added)). | discern that Chrysler’s
assertion stens from the fact that different statutes of
l[imtation apply to clains for penalties and clains for danmages.

See, e.g., Open Pantry Food Marts v. Falcone, 92 Ws. 2d 807

810-13, 286 N W2d 149 (C. App. 1979) (applying a two-year
statute of limtations to penalty provisions of the Wsconsin
Antitrust Law, but applying a six-year statute of limtations to
the renedial provisions of the Wsconsin Antitrust Law). The
underlying policies, however, are the sane.

110 Chrysler and the mjority also rely heavily on the

District of Colunbia Crcuit Court of Appeals’ decision in 3Mv.

Browner, 17 F.3d 1453 (D.C. Cr. 1994) for its conclusion that
the discovery rule does not apply to environnmental enforcenent
actions. | reject the 3M case. Its rationale is based on an
unf ounded and erroneous prem se: “The ‘discovery rule rests on
the idea that plaintiffs cannot have a tenable claim for the
recovery of damages unless and until they have been harned.” 3M
17 F.3d at 1460.

111 In Hansen, this court nmade clear that plaintiffs cannot
have a tenable tort claim unless and until they have discovered

their injury or harm See Hansen, 113 Ws. 2d at 560. The

11
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plaintiff suffers harm however, at the tine that “both a
negligent act and the acconpanying injury have occurred.” 1d. at
554. The discovery rule provides that even though the
plaintiff’s injury, i.e., the harm may have occurred |ong ago,
the cause of action does not accrue wuntil the injury 1is
di scovered. In contrast, the 3Mcourt incorrectly began with the
prem se that the plaintiff does not have a tenable claim until
the plaintiff is harmed. See 3M 17 F.3d at 1460. This is not
the discovery rule. Rather, this is the statenent of |aw w thout

the adoption of the discovery rule. See Hansen, 113 Ws. 2d at

554 (“Therefore, we have held that tort clains accrue on the date
of injury.”).

1112 Having begun with a faulty prem se, the analysis of the
3M court is also necessarily faulty. The 3M court referred to
the EPA's proposal to extend the discovery rule to violations of
the Toxic Substances Control Act (TSCA) as a “discovery of
violation” rule “having nothing whatever to do with the problem
of latent injuries. The rationale underlying the discovery of
injury rule%that a claimcannot realistically be said to accrue
until the clainmant has suffered harndis conpletely inapposite.”

See 3M 17 F.3d at 1460.

1113 The 3M court was correct to point out that in the EPA s
inmposition of civil penalties to enforce the TSCA  “the
government’s burden is to prove the violation [of the TSCA]
injuries or damages resulting fromthe violation are not part of
the cause of action; the suit may be maintained regardless of

damage.” 3M 17 F.3d at 1460. Simlarly, in inposing civil

12
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penal ties under Wsconsin's Solid Waste Law, the DNR need not
prove that the illegally dunped druns of hazardous waste | eaked
and caused environnental danmage. The DNR only needs to prove
that the provisions of the Solid Waste Law were viol ated%t hat
is, that Chrysler failed to use a licensed waste hauler or failed
to ensure the waste was dunped at a |icensed waste facility. See
Ws. Adm n. Code 88 RD 51.05 - 51.06.

114 In this case the violative act, wusing an unlicensed
waste hauler to haul druns containing hazardous substances to an
unlicensed waste facility, occurred in early 1970. The harm or
injury¥%the violation of the Solid Waste Lawdsoccurred at that
tine. However, |like a tort in which the injury is initially
|atent, the DNR did not and could not discover the violation of
the Solid Waste Law until the harm was manifested at a later
date, when the drunms were uncovered in 1992. It was at that tine
that the State’'s cause of action accrued. And it was at that
time that the statute of limtations began to run. Accordingly,
| conclude that the State tinely filed its claim

[T,

115 A further basis for extending the discovery rule to
Solid Waste Law enforcenent actions is that this case is closely
akin to fraud cases to which the discovery rule is statutorily
appl i ed.

1116 In common |aw fraud cases, the statute of limtations
begins to run “’[wjhen the information brought honme to the
aggrieved party is such as to indicate where the facts

constituting the fraud can be effectually discovered upon

13
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diligent inquiry . . . .’" Koehler v. Haechler, 27 Ws. 2d 275,

278, 133 N.W2d 730 (1965) (citation omtted). Once a party is
in possession of essential facts that would, wupon diligent
inquiry, disclose fraud, the party has a duty to nmake such
inquiry. See id. If the party fails to nmake a diligent inquiry
within a reasonable tine, the party is nevertheless charged with
knowl edge of all facts which he or she may have |earned through
diligent inquiry. See id. Like the discovery rule articulated
in Hansen, under the statutory discovery rule in fraud, the cause
of action accrues and the statute of limtations begins to run
only when the plaintiff discovers or with due diligence could

have di scovered the injury or harm See Koehler, 27 Ws. 2d at

278; Hansen, 113 Ws. 2d at 560.

117 The legislature, in its wi sdom extended the discovery
rule to fraud because, where a party know ngly makes a false
representation, the injured party generally has no way of
detecting the fal sehood except by sone fortuitous event.

118 In this case, the State does not claim fraud; yet
Chrysl er knowingly and intentionally contracted wth an
unlicensed waste haul er. Taking a “see no evil, hear no evil”
approach, Chrysler argues that it did not know that the hauler
woul d bury the waste, ergo no fraud. But Chrysler’s actions cone
perilously close to fraud. Having contracted with an unlicensed
haul er, Chrysler should be held to know that this unlicensed
haul er mght well dunp the hazardous waste in an unregul ated,
unlicensed landfill, and that environmental damage was the likely

result. | conclude that the nere fact of knowingly violating the

14
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law by hiring an unlicensed haul er should subject Chrysler to the
sane penalty, i.e., a discovery rule, as if they knew the waste
was being intentionally hidden. Chrysler should be held to know.
Chrysler should not be able to escape liability for penalties
because “they didn't know.” Far nore plausible is the
expl anation that they did not want to know.
V.

1119 Finally, an extension of the discovery rule to
violations of the Solid Waste Law would mrror ot her
jurisdictions which have extended the discovery rule to simlar
st at ut es.

1120 The State of WAshington inposes a two-year statute of
[imtations on environnmental actions in which the State seeks to

inpose a forfeiture or penalty. See US (Al Refining Co. v.

State, Dept. of Ecology, 633 P.2d 1329, 1331 (Wash. 1981)

(referring to Revised Code of Washington (RCW 4.16.100(2)).

However, the discovery rule in Wshington provides that “a
statute of limtations does not begin to run until the plaintiff,
usi ng reasonable diligence, would have discovered the cause of
action.” US Qal, 633 P.2d at 1333 (citations omtted). In
US GIl, the state’s Departnent of Ecology (DCE) alleged that
US GOl violated its waste di scharge permt under the Washi ngton

version of the Clean Water Act (CWA). The court concl uded:

Since US. Ol did not properly report its discharges,
di scovery of the violations was delayed wuntil DCE
suspected that nonitoring reports were inaccurate and
investigated. Wthout a discovery rule, industries can
di scharge pollutants, and by failing to report the
viol ation, can escape penalties.

15
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Id. at 1333-34.
121 Li ke this court in Hansen, the WAshi ngton Suprene Court

extended the discovery rule by balancing the conpeting public
policies raised by a statute of limtations: prohibiting stale
and fraudulent clainms and allowing neritorious clains. “ That
bal ancing test has dictated the application of the [discovery]
rule where the plaintiff |lacks the neans or ability to ascertain

that a wong has been commtted.” |d. at 1334.

[I]f the [discovery] rule were not applied the
plaintiff would be denied neaningful opportunity to

bring a suit. S Not applying the rule in this
case woul d penalize the plaintiff and reward the cl ever
def endant . Neither the purpose for statutes of

[imtation nor justice is served when the statute runs
while the information concerning the injury is in the
def endant’ s hands.

Id. Applying a discovery rule to environnental enforcenent
actions “di scourages the government from unreasonably delaying in
bringi ng actions, while protecting the public fromharmresulting
froman inability to prosecute clains for violations that could

not reasonably have been discovered.” U S v. Alum num Co. of

Aneri can, 824 F. Supp. 640, 646 (D.C. Tex. 1993) (citing U S. .
Wnward Properties, Inc., 821 F. Supp. 690, 694 (N.D. Ga. 1993)).

122 The State points to several other jurisdictions that
have extended the discovery rule to environnental enforcenent

actions. See Public Interest Research G oup of New Jersey v.

Powel | Duffryn Terminals, Inc., 913 F.2d 64 (3% Cir. 1990); U.S.

v. Wnward Properties, Inc., 821 F. Supp. 690 (N.D. Ga. 1993);

Reichelt v. U'S. Arny Corps of Engineers, 969 F. Supp. 519 (N.D

16
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Ind. 1996); Atlantic States Legal Found. V. Al Tech Specialty,

635 F. Supp. 284 (N.D. NY. 1986); Al um num Co. of Anerica, 824

F. Supp. 640; U.S. v. Hobbs, 736 F. Supp. 1406 (E.D. Va. 1990).

123 These cases cited by the State involved alleged
viol ations of the federal Cean Water Act (CWA), and usually the
entity bringing suit di scovered the violations t hr ough
information reported by the defendant, as required by reporting
provi sions of the statute. Li ke the Wsconsin Solid Waste Law,
an injury in the traditional sense of the word is not an el enent
of violating the Cean Water Act. Like the Wsconsin Solid Waste
Law, nmere violation of the Clean Water Act’s provisions triggers
enforcement of the statute. Like the Wsconsin Solid Waste Law,
the enforcing agency may inpose penalties for violations of the
Clean Water Act. Like the Wsconsin Solid Waste Law, violations
of the Clean Water Act are difficult to discover and nay be
di scovered long after the violation occurs. However, unlike the
majority’s decision in this case to not extend the discovery rule
to violations of the Solid Wste Law, federal courts have
extended the discovery rule to violations of the Clean Water Act.

1124 “[A] statute of |imtations nust be ‘interpreted in
light of the general purposes of the statute and its other
provisions, and with due regard to those practical ends which are
to be served by any imtation of the time within which an action

must be brought.’” Alum num Co. of Anerica, 824 F. Supp. at 644-

45 (quoting United States v. Core Laboratories, Inc., 759 F.2d

480, 481-82 (5'" Gr. 1985)). Extending the discovery rule to

violations of the CWA is consistent with the Act’s purpose to

17
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“protect human health, welfare, and the environnent, to elimnate
the discharge of all pollutants to waters of the United States,
and to restore the chem cal, physical, and biological integrity
of the Nation's waters.” |d. at 645 (citing 33 USC § 1251(a)).
1125 Wthout the discovery rule, the entity violating the
CWA would benefit from the EPA's inability to inspect and
i mredi ately discover violations%a result which would frustrate
the purposes of the CWA. See id. at 647. Wthout the discovery
rule, polluters would be encouraged to hide violations until the

statute of limtations expires. See Reichelt, 969 F. Supp. at

522. Accordingly, a cause of action under the CWA for civil
penal ties does not accrue when violations of the act actually
occur, but rather when the violations are discovered. See, e.g.,

Rei chelt, 969 F. Supp. at 522; Alum num Co. of Anerica, 824 F.

Supp. at 647; Hobbs, 736 F. Supp. at 14009.

It would have been practically inpossible for the
plaintiff to have discovered the alleged violations of

the defendant on its own. It is only when reports are
filed with the E.P.A that the public becones aware
that violations have occurred. To hold that the

statute begins to run when violations actually occur
as opposed to when they are discovered, would inpede,
if not foreclose, the renedial benefits of the statute.

Atlantic States Legal Found., 635 F. Supp. at 287-88 (citations

omtted) (regarding citizens suit under the CWM).
1126 The Wsconsin | egislature expressed the purpose of the
W sconsin Solid Waste Law in a Statenent of Policies and Purposes

included in the enacting statute:

(2) Inefficient and inproper nethods of waste
di sposal have caused an ever increasing pollution of
our vital air, land and water resources threatening the

18
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utility of our resources and the quality of the
environnent in which we live. The problens of waste
di sposal endanger the public health, safety and
wel fare, create public nuisances, result in scenic
bl i ght and adversely affect |and val ues.

(3) The close interrelationship of air, land and
wat er pollution requires concerted action to prevent
the worsening of these problens. C | medi at e
remedial action is needed to protect our valuable
resour ces.

(4) It is the purpose of this act to grant the
necessary powers to organi ze a conprehensive programto
enhance the quality, nmanagenent and protection of the
state’s air and | and resources.

8 1, ch. 83, Laws of 1967. This legislative intent was repeated
as a Preanble to the Departnent of Natural Resources Solid Waste
Di sposal Standards, a copy of which Chrysler received on Decenber
15, 1969. As expressed by the legislature, the purpose of the
Wsconsin Solid Waste Law is to prevent environnental pollution
and to renediate existing problens. As the court expressed in

Alum num Co. of Anerica wth regard to the CWA, extending the

di scovery rule to violations of the Solid Waste Law i s consi stent
with the statute’ s purpose.

127 For all of the above reasons, | respectfully dissent to
that part of the mpjority opinion that fails to extend the

di scovery rule to violations of the Wsconsin Solid Waste Law.

19
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1128 JANINE P. GESKE, J. (Concurring in part and dissenting

inpart). | join the mgjority's holding wwth regard to the Solid
Waste Law, and | concur in the nmandate permtting remediation
under the Spills Law. | dissent to that part of the mjority

opinion holding that the Spills Law is applicable to actions by
the State to inpose forfeitures for hazardous substance spills
which were initially caused in part by actions preceding the
statute's effective date, and which continue to discharge after
that date. This holding allows the State to penalize actors for
conduct that was legal at the tinme it occurred, and in ny view
violates the Ex Post Facto clause of the United States and
W sconsin Constitutions.?!

1129 In 1969, pursuant to Ws. Stat. 8§ 144.43 (1967), the
Solid Waste Law, the DNR pronul gated standards for the disposa
of hazardous substances. The DNR rul es nade owners and occupants
of a prem ses responsible for the collection of all solid waste
accunul ated at the prem ses, and for the waste's proper disposal
at a licensed facility. In the alternative, the owners and

occupants could arrange with a licensed transporter to convey

! Article | of the United States Constitution provides:

Section 10. No State shall . . . pass any Bill of
Attainder, ex post facto Law, or Law inpairing the
oligation of Contracts, or grant any Title of
Nobi lity.

Article | of the Wsconsin Constitution provides:

Attai nder; ex post facto; contracts. Section 12. No
bill of attainder, ex post facto law, nor any |aw
inpairing the obligation of contracts, shall ever be
passed, and no conviction shall work corruption of
bl ood or forfeiture of estate.
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their solid wastes to a proper facility. See Ws. Adm n. Code
88 RD 51.05-.06 (1969). Violators of the Solid Waste Law were
subject to penalties, pursuant to Ws. Stat. 8§ 144.57 (1969).
1130 For the first half of 1970, Chrysler contracted wth
Keller Transit to renove and dispose of druns containing
manuf acturi ng waste. Keller was not a |icensed transporter
Kell er dunped and buried the druns. Ei ght years later, the
Spills Law, Ws. Stat. 8 144.76, becane effective, providing that
persons having possession of or control over a hazardous
subst ance bei ng discharged, or who cause a hazardous discharge,
shal | take actions necessary to restore the environnent and to
m nimze the harnful effects of any discharge. Persons violating
the Spills Law were also subject to the penalty provisions of
Ws. Stat. 8§ 144.57. The drunms buried by Keller were not
di scovered wuntil late 1992, and were found to have |eaked
hazar dous substances. The State seeks penalties agai nst Chrysler
for every day of violation of the Solid Waste Law in 1970,2% and
for every day of violation of the Spills Law since May 21, 1978.
1131 The mpjority opinion holds that "[a]s to renediation
we conclude that the legislature intended to apply the Spills Law
retroactively. As to penalties and forfeitures, we conclude that

the inmposition of penalties in this case does not constitute a

2 There is no dispute that the Solid Waste Law al so pernmits
the State to seek renediation of the site in the formof renoving

the hazardous material. Beginning in late 1993, Chrysler
excavated the site and renoved 401 druns. Chrysler also
remedi ated the contam nated soil, but thus far has not renedi ated

t he contam nated groundwat er
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retroactive application of the Spills Law." Majority op. at 28-
29. These conclusions are inconsistent, at best. This is
particularly true when both provisions apply to the sanme conduct.

132 I do not believe that the mmjority has adequately
anal yzed whether either the renedial or the punitive portion of
the Spills Law can be applied retroactively under the
retroactivity analysis test set out by the United States Suprene

Court in Landgraf v. USI Film Products, 511 U S. 244 (1994), as

clarified by Lindh v. Mirphy, 117 S. C. 2059 (1997).% | believe

that such an analysis would result in the conclusion that the
| egi slature intended the renedial portion of the Spills Law to
apply retroactively, therefore | agree wth the nmgjority's
ultimate conclusion on that point. | do not believe, however,
that such an analysis would result in the conclusion that the
| egislature intended the penalty assessnent portion of the Spills
Law to apply to past conduct. Despite the assertions of the
majority, the penalties it allows against Chrysler here are based

on pre-Spills Law conduct, and are unconstitutional.

®1In deciding that application of the penalty provision of
the Spills Law in this case is not retroactive, and thus is not
unconstitutional, the mpjority quotes Landgraf v. USI Film
Products, 511 U S. 244, 269-70 (1994), "a statute does not
operate 'retrospectively' nerely because it is applied in a case
arising from conduct antedating the statute's enactnent, or
upsets expectations based on prior |aw Rat her, the court nust
ask whet her the new provision attaches new | egal consequences to
events conpl eted before its enactnment.” This single reference to
the retroactivity analysis of Landgraf is insufficient to support
the majority's concl usion.
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133 The Suprene Court recently described why our citizens
and institutions disfavor retroactive application of |aws,

particularly those which inpose penalties:

[ T he presunption against retroactive legislation is
deeply rooted in our jurisprudence, and enbodies a
| egal doctrine centuries older than our Republic.

El enentary considerations of fairness dictate that
i ndi vi dual s shoul d have an opportunity to know what the
law is and to conform their conduct accordingly;
settled expectations should not be lightly disrupted.
: : It is therefore not surprising that the
antiretroactivity principle finds expression in several
provi sions of our [national] Constitution. :

These provisions denonstrate that retroactive
statutes raise particular concerns. The Legislature's
unmat ched powers allow it to sweep away settled
expectations suddenly and w thout i ndi vi dual i zed
consideration. |Its responsivity to political pressures
poses a risk that it may be tenpted to use retroactive
| egislation as a neans of retribution against unpopul ar
groups or individuals.

Landgraf, 511 U. S. at 265-67 (1994) (citations omtted).

1134 The Landgraf analysis, as clarified by Lindh, involves
three steps. First, the court nust consider whether the
| egi slature has clearly expressed an intention in the statutory
t ext t hat t he benefits of retroactivity out wei gh t he

di sadvantages, and that the statute should apply to conduct

occurring before its enactnent. See Landgraf, 511 U S. at 257
268. If there is no express statenent of retroactivity in the
statute, the court wll enploy traditional rules of statutory

construction to determne whether application of the statute
woul d have a retroactive effect. See Lindh, 117 S. C. at 2063.
If after applying rules of construction and interpretation the

court finds there would be a retroactive effect, Landgraf's
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default rule, or the presunption against retroactivity, applies.

See id.* In this case, the majority concedes that application

of the Spills Law necessarily involves Chrysler's past

“ CGting Wsconsin cases, the mmjority acknow edges the
presunption that |egislation applies prospectively only, unless
express statutory |anguage or necessary inplication indicates an
intended retroactive application. See majority op. at 29. In ny
view, the approach taken by our prior decisions is consistent
with the approach and philosophy of Landgraf. See, e.g.,
Enpl oyers Ins. of Wausau v. Smth, 154 Ws. 2d 199, 223-24, 453
N.W2d 856 (1990) ("The strong common-law tradition is that the
| egislature's primary function is to declare law to regulate
future behavior. As a matter of justice, |laws should not be
enforced before people can learn of the Ilaw and conduct
t hemsel ves accordingly, and retroactivity disturbs the stability
of past transactions.").

e have not ed t hat t he doctri ne of prospective
interpretation does not apply to procedural or renedial statutes.
See, e.g., CQutter v. Seamandel, 103 Ws. 2d 1, 17, 308 N W2ad
403 (1981); Enployers Ins., 154 Ws. 2d at 224 n.21. "Wi | e
statutes in general are construed prospectively the rule is
otherwise wth statutes whose operation is procedural or
remedial. . . . '"This doctrine . . . is not understood to apply
to renedial statutes, which . . . only go to confirm rights
already existing and in furtherance of the renedy, by curing
defects and adding to the neans of enforcing existing
obligations.'" Qutter, 103 Ws. 2d at 17-18 (citations omtted).
Procedural and renedial statutes are therefore distinguished
from statutes that affect substantive rights. See, e.g., the
distinction made by the Landgraf Court: "W have sonetines said
that new 'renedial' statutes . . . should presunptively apply to
pendi ng cases. Wile that statenment holds true for sonme kinds of
remedi es, we have not classified a statute introducing danmages
l[itability as the sort of ‘'renedial’ change that should
presunptively apply in pending cases.” 511 U S. at 285 n. 37.

| conclude that the Spills Law, as it inposes liability for
the restoration or renediati on of environnental contam nation and
for penalties or forfeitures, affects substantive rights.
Effective May 21, 1978 it inposed a new obligation on persons
possessing or controlling or causing a hazardous discharge.
Therefore, the Spills Lawis not nerely procedural or affecting a
remedy.
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affirmati ve conduct of surrendering its hazardous waste to an
unl i censed hauler. See mmjority op. at 2-3, 6.

1135 As a first step, there is no dispute that the Wsconsin
| egislature did not clearly express an intent that the Spills Law
be applied to pre-enactnent conduct.®> Nor does the forfeitures
provision applicable to Spills Law violations expressly address
retroactivity.®

1136 Thus, the next step in the Landgraf analysis is to
determ ne whether application of the Spills Law wll have a
retroactive effect. The majority denies that application of the
forfeiture provision of the Spills Law to Chrysler will have a
retroactive effect based on its interpretation of the verb

"causes" in Ws. Stat. 8§ 144.76(3). Because the verb "causes" is

> Ws. Stat. § 144.76 (1977) Hazardous substance spills. (1)
DEFINITIONS. As used in this section

(a) "Discharge" neans, but is not limted to, spilling,
| eaki ng, punping, pouring, emtting, enptying or dunping.

(b) "Hazardous substance" has the neaning given under s.
144. 30( 10).

(3) RESPONSI BILITY. Persons having possession of or contro
over a hazardous substance being discharged, or who cause a
hazardous di scharge, shall take the actions necessary to restore
the environment to the extent practicable and mnimze the
harnful effects fromany discharge to the air, |lands or waters of
this state.

® Ws. Stat. § 144.57 (1969) Penalties. Any person who
violates this chapter, or who fails, neglects or refuses to obey
any general or special order of the departnent, shall forfeit not
| ess than $10 nor nore than $5,000, for each violation, failure
or refusal. Each day of continued violation is a separate
of f ense.
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not defined in the Spills Law, the nmajority invokes rules of
statutory construction to determine the comon and ordinary
meani ng of "causes." In doing so, the nmgjority first considers
t he purpose of Ws. Stat. 8§ 144.76

1137 This court has said that the purpose of the Spills Law
is to "prevent, mnimze, and, if necessary, abate and renedy
contam nation of this state's environnent . . . caused by

di scharges of hazardous substances.™ State v. Mauthe, 123

Ws. 2d 288, 299, 366 N W2d 871 (1985); also see Ws. Stat.
§ 144.025;7 144.76. The majority contends that this statement of
purpose alone conpels the <conclusion that the legislature
intended the verb "causes" to include both the conm ssion and
om ssion of an act which leads to a hazardous waste spill. See
majority op. at 36. But identifying renediation as a statutory
pur pose does not, ipso facto, insert "failure to renediate” into
Ws. Stat. 8§ 144.76(3), the liability provision. Nor does a
statenent of |egislative purpose necessarily absolve a statute of
an ex post facto taint. "It will frequently be true . . . that
retroactive application of a new statute would vindicate its
purpose nore fully. That consideration, however, is not
sufficient to rebut the presunption against retroactivity."

Landgraf, 114 S. C. at 285-86.

" Ws. Stat. 8§ 144.025, the statenent of policy and purpose
for ch. 144, states that this act and rules and orders pursuant

to it shall be liberally construed in favor of the policy
obj ectives of the act. | agree that renedial statutes, such as
those requiring restoration of contamnated property, can be
liberally construed. Punitive statutes, in contrast, are

strictly construed.
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1138 The mpjority consults a legal dictionary to ascertain
the neaning of the verb "causes." Normal Iy, our rules of
statutory construction, which seek to ascertain the common and
ordinary nmeaning of a term Ilook to general dictionaries of the
English | anguage. For instance, in the Anerican Heritage

Dictionary at 305, the verb "cause" is defined as

1. To be the cause of or reason for; result in. 2. To
bring about or conpel by authority or force: The
nmoderator invoked a rule causing the debate to be
ended.

The difference between an ordinary dictionary definition of the
verb "cause," and the definition found in a |legal dictionary may
be mnor. But the mjority conbines the Ilaw dictionary
definitions of both the verb "cause" and the noun "cause" to
reach its conclusion that Chrysler's failure to act, nore than
ei ght years after delivering its waste to Keller, can be a reason
for the condition of discharge existing on the Bark R ver site
t oday. Enhancing the definition of the verb with the definition
of the noun enables the majority to put the verb "causes" as used
in Ws. Stat. 8 144.76(3) on a tineless continuum |In addition
the majority blends Mauthe's conclusion that conscious human
conduct is not needed to conport wth the definition of
"di scharge" into a conclusion that conscious human conduct is not
needed to fit the liability provision "causes a discharge." See
majority op. at 36.

1139 Moreover, the majority's brief effort at statutory
construction does not take up the canon that when determ ning the

meani ng of a single word or phrase, the word or phrase should be
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viewed in light of the entire statute. See State v. Sweat, 208

Ws. 2d 409, 416, 561 N W2d 695 (1997). The cont enporaneous
| anguage of various other Spills Law provisions are, |ike Ws.

Stat. 8§ 144.76(3), devoid of an intent to apply to past conduct.

1140 For exanple, Ws. Stat. 8§ 144.76(4) provides:

"PREVENTION OF DISCHARGE. (a) The departnent may require
that preventive neasures be taken by any person
possessi ng or having control over hazardous substances
when it finds:

. 2. Past discharges by this person indicate that
the existing control measures are inadequate in
preventing di scharges." (Enphasis added).

In addition, Ws. Stat. 8 144.76(7)(b) provides:

The person causing the discharge shall reinburse the
departnent for actual and necessary expenses incurred
in carrying out its duties wunder this subsection.
(Enphasi s added).

Subsecti on (9)(c) of t he Spills Law also speaks in
cont enporaneous terms: "Any person discharging with a permt or
approved under this chapter is exenpted from the reporting and
penalty requirenents of this section.” Finally, Ws. Stat.

8§ 144.76(10)(b) directs that:

"Any person who di scharges a hazardous substance, where
the responsibilities for such a discharge are
prescribed by statute other than ss. 144.60 to 144.74,
shall be subject to the penalty under either this
section or the other section but not both."

141 Al of the referenced subsections speak in active terns
about persons who possess or control, or who cause, hazardous
di schar ges. Application of those subsections would not have a

retroactive effect. However, under the majority's application of
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Ws. Stat. 8§ 144.76(3) to Chrysler, that subsection does have a
retroactive effect.
142 Landgraf remnds wus that the Court has "strictly

construed the Ex Post Facto Clause to prohibit application of new

statutes creating or increasing punishnents after the fact." 511
US at 275 n.28. In this case, the State seeks to recover
penalties from Chrysler. The majority concedes that

"aut hori zation of penalties up to $5,000 per day serves, at | east
in part, to punish offenders of the Solid Waste Law."® Majority
op. at 19-20. In my view, by applying the Spills Law to
Chrysler, the State seeks to create or increase punishnment after
the fact. Chrysler's only conduct in this case occurred in 1970.
Under the majority's reasoning, Chrysler will pay Spills Law
forfeitures for action it took eight years before the |aw was
enact ed. *?
1143 The mpjority relies on the continuing nature of a
di scharge to avoid invocation of ex post facto: "In this case

t he ongoing nature of a hazardous substance spill elimnates any

8 Violations of both the Solid Waste Law and the Spills Law
were subject to penalties or forfeitures as provided by Ws.
Stat. 8§ 144.57, or a subsequent version of the same statute. See
majority op. at 6.

° 1 am perplexed by the majority's conclusion, despite
Chrysler's assertion that penalties cannot be assessed under the
Spills Law until a defendant affirmatively declines to undertake
remedial action, that "a plain reading of (the statutes)
illustrates that a de facto violation of the Spills Law is
sufficient to trigger penalties.” Majority op. at 11 n.13
(enmphasis added). |If de facto violation neans a literal, in fact
or actual violation, how is that description different from
Chrysler's interpretation?

10
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concern that the State seeks to 'inpose a new duty' or 'attach
new | egal consequences' to events conpleted before the effective
date of the Spills Law " Majority op. at 39. But the federa
environnmental case law cited by the majority nmakes a distinction
between prospective renedial or injunctive relief, and the
retroactive inposition of conpensatory or punitive sanctions.

1144 The mpjority cites United States v. Di anond Shanrock

17 ER C 1329, 12 Envtl. L. Rep. 20,819 (N.D. Chio 1981), where
a district court considered a sunmary judgnent notion under
8 6973 of the Resource Conservation and Recovery Act (RCRA). The
def endant asserted that as it applied to antecedent acts, the
RCRA provision was unlawfully retroactive. The district court
di sagr eed, citing legislative history ~characterizing the
particular RCRA provision as "designed to abate and renedy
conditions which constitute inmnent hazards to health or the
envi ronnent . Its focus is on the prevention and anelioration of
condi ti ons, rather than the <cessation of any particular
affirmati ve human conduct.” 12 Envtl. L. Rep. at 20822. The

Di anond Shanrock court concl uded that because 8§ 6973 provided for

injunctive relief, "as opposed to conpensatory or punitive
relief,” it was not inpermssibly retroactive. See id.
1145 The majority essentially ignores this distinction by

the D anond Shanrock court in the remai nder of its di scussion of

penalties for Spills Law violation. In avoiding this analysis,

the majority overlooks the fact that the presunption against

11
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retroactivity is strongest when the application of the |[|aw

results in punishnment.?®

" The parties' briefs and the mmjority opinion to some
extent blend the analysis of whether a statute which inposes
sanctions for past conduct violates either the specific
prohibition against ex post facto Jlaws, or the genera
presunption against retroactivity. This court said that "An ex
post facto law is one which inposes punishnment for an act which
was not punishable at the tine it was commtted or inposes an
addi ti onal puni shnent to that then prescribed. [ Thi s]
constitutional provision() appl[ies] only to statutes which
i npose penalties.” Ws. Bingo Sup. & Equip. Co. v. Bingo Control
Bd., 88 Ws. 2d 293, 304-05, 276 N.W2d 716 (1979) (citations

om tted). The Ws. Bingo court went on to describe the
prohi bition against retroactive |aws. "This doctrine is
applicable to civil statutes which adversely affect vested
rights. A retrospective statute is wunconstitutional if its
effect is to deprive a person of life, liberty or property
w t hout due process of law." [d. at 306 (citation omtted).

More recently, this court adhered to the United States
Suprene Court's definition of an ex post facto |law as one which
"punishes as a crine an act previously conmmtted, which was
i nnocent when done; which makes nore burdensone the punishnent
for a crine, after its comm ssion, or which deprives one charged
with crinme of any defense available according to law at the tine

when the act was commtted . . . ." State v. Thiel, 188 Ws. 2d
695, 703, 524 N.W2d 641 (1994), quoting Collins v. Youngbl ood,
497 U.S. 37, 42 (1990). In nmy view, the ex post facto
prohibition is directed not only against crinmes, but against
certain civil offenses. For instance, this court cited both

Thiel and Collins in State v. Carpenter, 197 Ws. 2d 252, 272

541 N W2d 105 (1995), when it said that "[i]t is well
established that the constitutional prohibition on ex post facto
|aws applies only to penal statutes." Black's Law Dictionary at
1132 (6th ed. 1009), defines the word "penal" as "punishable;
inflicting a punishnment; containing a penalty, or relating to a
penalty."” Black's defines "penal action” in this manner:

In its Dbroadest context, It refers to crimna
prosecuti on. More particularly, it refers to a civi
action in which a wongdoer is subject to a fine or
penal ty payable to the aggrieved party . .

The word 'penal' is inherently a nuch broader termthan
‘crimnal' since it pertains to any punishnment or
penalty and relates to acts which are not necessarily
delineated as crimnal.

12
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1146 Despite the ongoing nature of a hazardous discharge
Chrysler's conduct in this case, unlike the conduct of M.
Maut he, was a conpl eted event before the enactnent of the Spills
Law. The majority's application of the forfeiture provision to
Chrysler attaches new | egal consequences to a conpl eted event. !

1147 In ny view, the majority's analysis of the retroactive
effect of the Spills Law forfeiture provision, as applied to
Chrysler, is inadequate, in error, and as a result reaches the
wrong concl usi on. I would affirm that part of the decision and
order of the circuit court granting summary judgnment to Chrysler

on the State's request for forfeitures under the Spills Law

Id.

' I ndeed, when the nmmjority opines that "Chrysler caused
the discharge at issue after the Spills Law took effect in 1978,
irrespective of Chrysler's activities prior to that date,"”
majority op. at 40 (enphasis added), it wunleashes Spills Law
forfeiture liability on anyone who failed to restore land or
groundwater contamnated by a hazardous discharge. The
majority's followng statenent, that "because Chrysler generated
t he hazardous substances, and caused their discharge after 1978
by failing to renediate, it is liable . . ." does not re-tether
l[iability to the terns of the statute.

13
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148 | am authorized to state that Chief Justice Shirley S.

Abr ahanson and Justice Ann WAl sh Bradley join in this opinion.
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